UNOFFICIAL MINUTES OF THE
JEFFERSON COUNTY BOARD OF COMMISSIONERS
*Disclaimer-This document represents the "unofficial"
minutes of the Jefferson County Board of
Commissioners. At this point it is a working document
and does not become official until the Board approves the
minutes at a subsequent meeting. It is to be used for
informational purposes only.
The Jefferson County Board of Commissioners convened in regular
session on Monday May 23, 2011 at 1:00 p.m. Present were
Commissioners, Richard Malm, Roy Dunnaway, Lynn Luck, Jan Hayes,
County Counselor and Linda M. Buttron, County Clerk.
The Board viewed work on Northwind Drive at 10:45 this morning.
Vouchers were reviewed and approved by the Counselor and the
Board. Tax change orders were signed. A notice to the township board
for a cereal malt beverage license was signed.
Change Orders for Bridge Project BSN#36 were signed. Lynn moved
that the minutes of May 16, 2011 be approved as presented. Roy
seconded. All voted in favor of the motion.
Francis Hubbard, Road and Bridge Superintendent met with the Board.
Francis discussed work done by the crews after the tornado and heavy
winds on Saturday. Bridge projects were discussed. Francis reported
on information received during the site visit to Northwind Drive earlier
in the day. Dennis Hancock, local resident volunteered to cut the
concrete ditch liner so that the County can haul the concrete away. If
the County would remove the dirt so he can access it, he also agreed to
cut both ends of the culvert (within the subdivision) down to the proper
size. Francis clarified that landowners were to be responsible for
replacing their mailboxes and seeding around the mailboxes.

Francis also wanted it clear that as the current driveway culverts are
undersize, that should they need to be replaced in the future, it would
be the responsibility of the property owner to purchase a tube of the
correct size. He asked to further clarify that the County will not be
responsible for drainage issues on the north side of the 24” culvert.
Francis presented a report received from McAfee Henderson Solutions
regarding hours spent inspecting the work of Northwind Drive. The
County will be deducting the cost of nine hours of the engineer’s time
when the contractor was not present at the site at the time the
engineer was present for inspections. Lynn indicated that this was
explained to Mike Brogoto, Blacktop Paving this morning during the site
visit. The Board authorized payment of the contractor with the
deduction for the engineer’s time.
James Tweed, Ambulance Director met with the Board. James updated
the Board on the process of bids for the ambulance building. McAfee
Henderson Solutions is working on getting plans developed for
specifications for the building. The Board asked that James get more
than one bid for the services of an architect.
Eloise Tichenor, Planning & Zoning met with the Board. Eloise briefly
explained the text amendments to the zoning regulations proposed to
be adopted by resolution as a result of the May 17, 2011 Planning
Commission meeting. Scott Bergthold, Attorney was present via
teleconference. Mr. Bergthold discussed the text amendments
proposed in resolution form today as well as an update to the licensing
regulations previously passed in Resolution 2011-010. Mr. Bergthold
made a power point presentation detailing the negative secondary
effects of sexually oriented businesses, similar to the presentations
previously made at the hearing of the Board on April 25, 2011, and at
the Planning Commission meeting on May 17, 2011.

Documents and materials entered into the record are as follows and
are included at the end of this document:
CD ROM: Jefferson County, Kansas Sexually Oriented Business
Regulations (secondary effects legislative record documents)
02-Summaries_2006
2011.05.23 Jefferson County PPT
2011.05.23_Final Zoning Regs Amdmt
Memphis-Manatee-Hillsborough Strip Club Reports
Resolution, Amended SOB Licensing 5-23-11
22-MO_Jackson County_2008-r
Memo regarding TA2011/01-Proposed Resolution and Regulations for
Sexually Oriented Businesses
Unofficial minutes of the Jefferson County Planning Commission
meeting of May 17, 2011
Transcript of Jefferson County Planning Commission meeting of May
17, 2011
And other documents from the Planning Commission meeting of May
17, 2011
Richard asked for public comment regarding adoption of the text
amendments. Oather Rutledge, Olathe asked about the 1000 ft. buffer
proposed in the text amendments. He also asked about the six foot
rule for contact with partially nude employees. Mr. Bergthold
discussed the rule as it applies inside sexually oriented businesses. He
also asked about the change from needing a conditional use permit to a
“by-right” permit. Mr. Bergthold addressed the question. No other
comment was heard. Public comment was closed by the chairman.
Lynn moved that the Board adopt Resolution 2011-012 regarding and
amending certain sections of the Zoning Regulations of Jefferson
County Kansas concerning Article I, Title ; Purpose; Definitions; District
and General Regulations; Article 2, Agricultural District; Article 8,
Planned Light Commercial District; Article 9, Planned General
Commercial District; Article 10, Planned Highway Service Commercial

District; Article 11, Planned Light Industrial District; Article 12, Planned
Medium Industrial District; Article 18, Parking Regulations; Article 19,
Off-Street Loading Regulations; Article 23, Supplementary Use
Regulations; Conditional Uses; Accessory Uses; Prohibited Uses; Article
27, Board of Zoning Appeals; and adding to Article 23 a New Section 23112 Concerning Sexually Oriented Businesses, for all of Jefferson
County, Kansas, except those lands within the incorporated cities. Roy
seconded. All voted in favor of the motion.
The chairman opened public comment regarding the changes proposed
to the sexually oriented business licensing regulations adopted in
Resolution 2011-010. Mr. Bergthold stated that there are some
additional references to Kansas Statutes contained in 2011-013 as well
as in Section 4 regarding the issuance of the license; it also adds the
requirement that in order to get a sexually oriented business license
and applicant must be in compliance with zoning regulations of the
County. No other comment was heard. Public comment was closed.
Lynn moved that the Board adopt Resolution 2011-013, a resolution
adopting amended licensing requirements and regulations for sexually
oriented businesses within Jefferson County and repealing Resolution
2011-010. Roy seconded. All voted in favor of the motion.
Cathy Dailey, Oskaloosa met with the Board to discuss the use of the
County facilities for Old Settlers the last week in June. The Board
agreed to the use of the facilities as they have in the past.
Doug Schmitt, Emergency Management Director met with the Board.
Doug reported on the storms on Saturday. He asked the Board to sign a
disaster declaration for the County.
Richard moved that Resolution 2011-014 proclaiming a disaster in the
County be adopted. Roy seconded. All voted in favor of the resolution.
Doug discussed the process of getting permits for having red lights and
sirens on private vehicles. Doug and Richard met with the fire chiefs

recently and a request of the group was that information be posted on
the County website explaining the process and including an application
form. Individual chiefs need to come in and request the permits. Doug
has created a draft page for the Board’s consideration. Roy discussed
providing a class with regard to legal implications of holding such a
permit. The Board agreed that such a class shall be a requirement of
holding a permit. They also asked that a statement from the insurance
carrier be provided that states that they are covered for driving with
lights and sirens. Doug will work on the changes to the procedure.
There being no further business to come before the Board they
adjourned to meet in regular session on June 6, 2011.

NEGATIVE SECONDARY EFFECTS OF SEXUALLY ORIENTED BUSINESSES:
SUMMARIES OF KEY REPORTS

GARDEN GROVE, CALIFORNIA
September 12, 1991
This report by independent consultants summarized statistics to determine whether adult
businesses should be regulated because of their impact on crime, property values and quality of
life. Statistics were measured from 1981 to 1990, and included crime data and surveys with real
estate professionals and city residents. Garden Grove Boulevard, which has seven adult
businesses, was selected as the study area. The study incorporated many control factors to
insure accurate results. The report included a brief legal history of adult business regulation
and an extensive appendix with sample materials and a proposed statute.
Crime increased significantly with the opening of an adult business, or with the
expansion of an existing business or the addition of a bar nearby. The rise was greatest in
"serious" offenses (termed "Part I" crimes: homicide, rape, robbery, assault, burglary, theft and
auto theft). On Garden Grove Boulevard, the adult businesses accounted for 36 percent of all
crime in the area. In one case, a bar opened less than 500 feet from an adult business, and
serious crime within 1,000 feet of that business rose more than 300 percent the next year.
Overwhelmingly, respondents said that an adult business within 200-500 feet of a
residential and commercial property depreciates that property value. The greatest impact was
on single family homes. The chief factor cited for the depreciation was the increased crime
associated with adult businesses.
Phone calls were made in a random sample of households in the Garden Grove
Boulevard vicinity. The public consensus was that adult businesses in that area were a serious
problem. Nearly 25 percent of the surveyed individuals lived within 1,000 feet of an adult
business. More than 21 percent cited specific personal experiences of problems relating to
these businesses, including crime, noise, litter and general quality of life. Eighty percent said
they would want to move if an adult business opened in their neighborhood, with 60 percent
saying they "would move" or "probably would move." Eighty-five percent supported city
regulation of the locations of adult businesses, with 78 percent strongly advocating the
prohibition of adult businesses within 500 feet of a residential area, school or church. Women
commonly expressed fear for themselves and their children because of adult businesses.
The report concluded that adult businesses have a "real impact" on everyday life through
harmful secondary effects and made four recommendations: (1) keep current requirement of
1,000 feet separation between adult businesses; (2) prohibit adult establishments within 1,000
feet of residential areas; (3) enact a system of conditional use permits for adult businesses with
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police department involvement in every aspect of the process; and (4) prohibit bars or taverns
within 1,000 feet of an adult business.

NEW YORK CITY, NEW YORK (TIMES SQUARE)
1994
Insight Associates performed this study in 1994 - one year after the City of New York
passed extensive legislation that restricted and regulated sexually oriented businesses. The
study focused on the Times Square Business Improvement District, especially on the areas of
sexually oriented business concentration.
Researchers combined analysis of available data on property values and incidence of
crime with a demographic and commercial profile of the area to show relationships between the
concentration of adult-use establishments and negative impacts on businesses and community
life. The study also included anecdotal evidence from property owners, businesses, community
residents and others regarding public perceptions of the impact of sexually oriented businesses
on their neighborhoods.
The study cited the strategies of several other big cities as possible methods to regulate
sexually oriented businesses, including dispersal and concentration strategies.
Using crime and pollution statistics from 1992 and 1993, the study showed that the
streets were significantly less polluted and overall crime in the area had dropped drastically
since the increase in regulation.
Survey respondents acknowledged the improvements in the area and voiced optimism
about the future of Times Square.
They also complained of the increase of adult
establishments on Eighth Avenue. Many respondents felt that some adult establishments could
exist in the area, but that their growing number and their concentration on Eighth Avenue
constituted a threat to the commercial prosperity and residential stability achieved in the
preceding years in that section of the city.
Some data from before the recent increase in adult establishments was unobtainable,
and the study thus could not show if there had been an increase in actual complaints
corresponding to the proliferation of sexually oriented businesses. The study did, however,
reveal a reduction in criminal complaints corresponding to the distance from the major
concentration of sexually oriented establishments. In addition, from 1985 to 1993 property
values increased 26% less in concentrated sex-business areas than in the control group areas.

DALLAS, TEXAS
April 29, 1997
An analysis of the effects of sexually oriented businesses on their surrounding
neighborhoods was completed by The Malin Group on December 14, 1994 and supplemented
by them on April 29, 1997. The analysts reviewed similar studies of adult entertainment
completed by five other major cities and found that comparable results were obtained in each
study. This study compared two control areas—one with no sexually oriented businesses and
one with two sexually oriented businesses more than a half mile apart—with a study area
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having similar land-use and traffic patterns and containing a high concentration of sexually
oriented businesses. The Malin Group also interviewed property owners, real estate brokers
and agents who are actively leasing, listing, managing, buying or selling properties in the study
and control areas. The Malin Group also collected and analyzed crime statistics within the
study areas and the two control areas.
The study revealed that the number of sex-crime arrests in the study area containing
sexually oriented businesses was five times higher than in the control area with no sexually
oriented businesses, and nearly three times higher than in the control area with two isolated
sexually oriented businesses.
The study determined that in areas with sexually oriented businesses, crime rates are
higher, property values are lower, or the properties take longer to lease or sell. Heightened
concentrations of these businesses correlate to heightened impact on their neighborhoods.
Negative public attitudes toward areas of concentrated sex-related land uses create "dead
zones" unattractive to shoppers, store owners, and investors, and greatly decrease property
marketability and values in the vicinity of the sexually oriented businesses.
Several
interviewees indicated concern for the safety of children and other pedestrians in the area.
The study indicated that the location of multiple sexually oriented businesses in one
neighborhood can have a major impact on the neighborhood by contributing to crime, driving
away family oriented businesses and impacting nearby residential neighborhoods. When
concentrated, sexually oriented businesses typically compete with one another for customers
through larger, more visible signs and graphic advertising. They tend to be magnets for certain
types of businesses such as pawnshops, gun stores, liquor stores, check-cashing storefronts
and late-night restaurants. Even residences in the vicinity of concentrated sexually oriented
businesses tend to be relegated to rental use, as families move out of them but find them
difficult to market due to diminished resale value.
The study indicated that sex-related crimes occurred five times more frequently in the
study areas than in the area without sexually oriented businesses, and nearly three times more
frequent than in the area with widely separated sexually oriented businesses.
The Milan Group reviewed records of police calls emanating from 10 different sexually
oriented businesses over a four-year period from 1993 through 1996 and found that such
businesses were a major source of police calls. The seven sexually oriented businesses in the
study area collectively averaged more than one call to the police per day. Those performing the
study also reviewed records of sex-related arrests from the four-year period ending in March,
1997. The number of arrests for sex crimes—including rape, prostitution and other sex
offenses—was 396 in the study area including the concentration of seven sexually oriented
businesses. By contrast, the control area without sexually oriented businesses had 77 sex crime
arrests during the study period, and the control area with two widely spaced sexually oriented
businesses had 133. The evidence demonstrated that there were increased arrests for sex
crimes, other criminal acts, and disturbances that required increased police presence in the
vicinity of sexually oriented businesses.
In most cases, the other localities considered in the study had prohibited sexually
oriented businesses from locating in all but a few zoning districts. They set minimum distances
between sexually oriented businesses and residential, religious, educational and recreational
uses. These distances were generally 500 or 1,000 feet. Most localities established
amortization periods after the enactment of their ordinances. In most cases, local authorities
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could “grandfather” certain sexually oriented businesses through a public hearing process.
Most of the clubs that were grandfathered were isolated establishments which advertised
discreetly and were buffered from residential uses.
The study noted that in several instances, state and federal courts have upheld local
ordinances controlling sexually oriented businesses, and have deemed them constitutional as
long as the localities provided for a sufficient number of relocation sites.
These studies in the other localities “found that adult entertainment uses have negative
secondary impacts such as increased crime rates, depreciation of property values, deterioration
of community character and the quality of urban life.”
The study results indicated that even a single sexually oriented business impacts the
properties immediately surrounding it, and those adverse impacts increase in proportion to the
visibility of the business.

ENVIRONMENTAL RESEARCH GROUP REPORT
March 31, 1996
In 1996, Environmental Research Group (ERG) of Philadelphia, PA performed a study of
the negative effects of sexually oriented businesses. The study involved examining several
municipal land use studies and historical data from the 1970s through 1996, compiling data and
drawing conclusions based on statements and conclusions of previous land use studies.
This study concluded that sexually oriented businesses provide a focus for illicit activities
pertaining to prostitution, pandering, and other illegal sex acts. Also noted was an increase in
crime statistics, especially sexual crimes such as illegal exposure. The most frequent clients of
sex businesses are (and have been since at least the late 18th century) young, transient, single
males. Statistically, this social category has interests that are in conflict with those of social
groups consisting of families and/or the elderly. Studies of businesses in Bothell, WA and
Austin, TX revealed that fewer than three percent (3%) of the vehicles parked in the lots were
registered to owners residing a mile or less away.
ERG concluded that the impact of sex businesses upon small towns is more intense
than that upon big towns. The business district of a small town is not as large and not capable
of "dividing up" sections of town. A national survey of real estate appraisers and lenders
revealed that the placement of a sexually oriented business is generally an indicator of the
decline of a community - in a small town, the business district as a whole is impacted. Also, the
target audience in a small town will not suffice for a sex business, which must draw business
from a larger surrounding region. Sex businesses also set the tone of the pedestrian traffic in
the area. Interviews with non-sex-business patrons and passers-by indicated a likelihood that a
person on foot in the vicinity of sexually oriented businesses will be propositioned for sex acts or
sexually harassed.
Finally, a review of surveys of real-estate appraisers suggests that the establishment of
a sexually oriented business in either a residential or a commercial neighborhood will
predictably lead to a significant drop in neighborhood property values.

HOUSTON, TEXAS
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November 3, 1983
Report by the Committee on the Proposed Regulation of Sexually Oriented Businesses
determined the need and appropriate means of regulating such businesses. Four public
hearings provided testimony from residents, business owners, realtors, appraisers, police and
psychologists. The committee and legal department then reviewed the transcripts and drafted a
proposed ordinance. More hearings obtained public opinion on the proposal and the ordinance
was refined for vote by the City Council.
The testimony was summarized into six broad premises:
1.
2.
3.
4.
5.
6.

The rights of individuals were affirmed.
Sexually oriented businesses can exist with regulations that
minimize their adverse effects.
The most important negative effects were on neighborhood
protection, community enhancement and property values.
Problems increased when these businesses were concentrated.
Such businesses contributed to criminal activities.
Enforcement of existing statutes was difficult.

The proposed ordinance: (1) required permits for sexually oriented businesses (nonrefundable $350 application fee); (2) imposed distance requirements of 750 feet from a church
or school, 1,000 feet from other such businesses, and 1,000 feet radius from an area of 75
percent residential concentration; (3) imposed an amortization period of six months that could
be extended by the city indefinitely on the basis of evidence; (4) required revocation of permit
for employing minors (under 17), blighting exterior appearance or signage, chronic criminal
activity (three convictions), and false permit information; and (5) required age restrictions for
entry.

TUCSON, ARIZONA
May 1, 1990
This report records the investigation following citizen complaints to the Tucson Police
Department regarding incidences of illegal sex and unsanitary conditions in sexually oriented
businesses. Undercover police verified the complaints and noted several other violations, also
making arrests.
A major concern of the report is the issue of doors on peep show booths. The booths
were the major area of sanitation and public health concerns in that the police ascertained that
81% to 96% of samples obtained from such booths tested positive for semen. The report
described a compromise between the city and sex businesses, such that the businesses were
allowed to keep doors on the booths but were required to remove the bottom 30 inches of the
doors. It was thought that this would reduce opportunities or likelihood for customers to
masturbate privately, or to engage in anonymous sex through the use of "glory holes" in the
walls between adjoining booths—practices previously common in such establishments—while
5
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allowing the management to observe and control the booths to ensure use by paying customers
only.
The police also made arrests for illegal sexual performances and acts of prostitution.
The police also determined that underage females (including one who was 15 years old) were
being employed as nude dancers with the full knowledge and support of management and
required to perform nude, engaging in masturbatory acts several times an hour on stage.

LOS ANGELES, CALIFORNIA
June, 1977
The Department of City Planning studied the effects of the concentration of sexually
oriented businesses on surrounding properties for the years 1969-75 (a time of proliferation for
such businesses). The report focuses on five areas with the greatest concentration of these
businesses (compared to five "control" areas free of them), and cites data from property
assessments/sales, public meeting testimony, and responses from two questionnaires (one to
business/residential owners within a 500 foot radius of the five study areas and a second to
realtors/real estate appraisers and lenders). Crime statistics in the study areas were compared
to the city as a whole. Also included: a chart of sexually oriented business regulations in 11
major cities, details of current regulations available under state/municipal law, and appendices
with samples of questionnaires, letters and other study materials.
While empirical data for 1969-75 did not conclusively show the relation of property
valuations to the concentration of sexually oriented businesses, more than 90 percent of
realtors, real estate appraisers and lenders responding to the city questionnaires said that a
grouping of such businesses within 500-1,000 feet of residential property decreases the market
value of the homes. Also residents and business people at two public meetings spoke
overwhelmingly against the presence of sexually oriented businesses, citing fear, concern for
children, loss of customers and difficulty in hiring employees at non-adult businesses, and the
necessity for churches to provide guards for their parking lots.
More crime occurred where sexually oriented businesses were concentrated. Compared
to city-wide statistics for 1969-75, areas with several such businesses experienced greater
increases in pandering (340 percent), murder (42.3 percent), aggravated assault (45.2 percent),
robbery (52.6 percent), and purse snatching (17 percent). Street robberies, where the criminal
has face-to-face contact with his victim, increased almost 70 percent more in the study areas. A
second category of crime, including other assaults, forgery, fraud, counterfeiting,
embezzlement, stolen property, prostitution, narcotics, liquor laws and gambling increased 42
percent more in the study areas over the city as a whole.
The study recommended distances of 1,000 feet between separate sexually oriented
businesses, and a minimum of 500 feet separation of such businesses from schools, parks,
churches and residential areas.
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PHOENIX, ARIZONA
May 25, 1979
The study examined crime statistics for 1978, comparing areas that have sexually
oriented businesses with those that do not.
The results show a marked increase in sex offenses in neighborhoods with sexually
oriented businesses, and increases in property and violent crimes as well.
Three study areas (near locations of sexually oriented businesses) and three control
areas (with no sexually oriented businesses) were selected. The study and control areas were
paired according to the number of residents, median family income, percentage of non-white
population, median age of population, percentage of dwelling units built since 1950, and
percentage of acreage used for residential and non-residential purposes.
Three categories of criminal activity were included in the study: property crimes
(burglary, larceny, auto theft), violent crimes (rape, murder, robbery, assault), and sex crimes
(rape, indecent exposure, lewd and lascivious behavior, child molestation).
On average, the number of sex offenses was 506 percent greater in neighborhoods
where sexually oriented businesses were located. In one of the neighborhoods the number was
1,000 percent above the corresponding control area. Of the sex offenses, indecent exposure
was the most common offense and the largest contributor to the increase of crimes in areas
where sexually oriented businesses were located. Even without considering the crime of
indecent exposure the number of other sex crimes, such as rape, lewd and lascivious behavior,
and child molestation, was 132 percent greater than in control areas without sexually oriented
businesses.
On average, the number of property crimes was 43 percent greater in neighborhoods
where sexually oriented businesses were located, and the number of violent crimes was 4
percent higher in those areas.
The Phoenix ordinance requires sexually oriented businesses to locate at least 1,000
feet from other sexually oriented businesses and 500 feet from schools or residential zones.
Approval by the City Council and area residents can waive the 500 foot requirement.
A petition signed by 51 percent of the residents in the 500 foot radius who do not object
must be filed and be verified by the Planning Director.

WHITTIER, CALIFORNIA
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January 9, 1978
After experiencing a rapid growth of sexually oriented businesses since 1969, the
Whittier City Council commissioned a study of the effects of the businesses on the adjacent
residential and commercial areas. At the time of the study, Whittier had 13 "adult" businesses:
six model studios, four massage parlors, two bookstores and one theater. Utilizing statistics,
testimonies and agency reports, the study compared two residential areas and four business
areas over a span of 10 years (1968-1977). One residential area was near the largest
concentration of adult businesses, the other had no commercial frontage but was chosen
because of similar street patterns, lot sizes and number of homes. For businesses, Area 1 had
six adult businesses, Area 2 had one, Area 3 had three and Area 4 had none. Two chief
concerns cited in the report are residential and business occupancy turnovers and increased
crime.
After 1973, 57 percent of the homes in the adult business area had changes of
occupancy, compared to only 19 percent for the non-adult business area. Residents
complained of "excessive noise, pornographic material left laying about, and sexual offenders
(such as exhibitionists) venting their frustrations in the adjoining neighborhood." Citizens also
expressed concern about drunk drivers coming into the area. Business Area 1, with the most
concentration of adult businesses (six), experienced a 134 percent increase in annual turnover
rate. Area 3, with three adult businesses at one location, showed a 107 percent turnover rate.
Area 2 (with one adult business) had no measurable change and Area 4 (with no commercial or
adult businesses) experienced a 45 percent decrease in turnover from similar periods.
The City Council looked at crime statistics for the two residential areas for the time
periods of 1970-73 (before adult businesses) and 1974-77 (after adult businesses). In the adult
business area, criminal activity increased 102 percent (the entire city had only an 8.3 percent
increase). Certain crimes skyrocketed (malicious mischief up 700 percent; all assaults up 387
percent; prostitution up 300 percent). All types of theft (petty, grand and auto) increased more
than 120 percent each. Ten types of crime were reported for the first time ever in the 1974-77
period.
The Council's report recommended a dispersal-type ordinance that prohibits adult
businesses closer than 500 feet to residential areas, churches and schools, and 1,000 feet from
each other. In addition, the study proposed a 1,000 foot separation from parks because of their
use by citizens after normal working hours. Adult businesses would be given an 18-36 month
amortization period (if the change involved only stock in trade, a 90-day period was
recommended).

INDIANAPOLIS, INDIANA
February, 1984
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After a 10-year growth in the number of sexually oriented businesses (to a total of 68 on
43 sites) and numerous citizen complaints of decreasing property values and rising crime, the
city compared six sexually oriented business "study" areas and six "control" locations with each
other and with the city as a whole. The study and control areas had high population, low
income and older residents. In order to develop a "best professional opinion," the city
collaborated with Indiana University on a national survey of real estate appraisers to determine
valuation effects of sexually oriented businesses on adjacent properties.
From 1978-82, crime increases in the study areas were 23 percent higher than the
control areas (46 percent higher than the city as a whole). Sex-related crimes in the study
areas increased more than 20 percent over the control areas. Residential locations in the study
areas had a 56 percent greater crime increase than commercial study areas. Sex-related
crimes were four times more common in residential study areas than commercial study areas
with sexually oriented businesses.
Homes in the study areas appreciated at only half the rate of homes in the control areas,
and one-third the rate of the city. "Pressures within the study areas" caused a slight increase in
real estate listings, while the city as a whole had a 50 percent decrease, denoting high
occupancy turnover. Appraisers responding to the survey said one sexually oriented business
within one block of residences and businesses decreased their value and half of the
respondents said the immediate depreciation exceeded 10 percent. Appraisers also noted that
value depreciation on residential areas near sexually oriented businesses is greater than on
commercial locations. The report concluded: "The best professional judgment available
indicates overwhelmingly that adult entertainment businesses -- even a relatively passive use
such as an adult bookstore -- have a serious negative effect on their immediate environs."
The report recommended that sexually oriented businesses locate at least 500 feet from
residential areas, schools, churches or established historic areas.

OKLAHOMA CITY, OKLAHOMA
March 3, 1986
This study contained the results of a survey of 100 Oklahoma City Real Estate
Appraisers. Appraisers were given a hypothetical situation and a section to comment on the
effects of sexually oriented businesses in Oklahoma City. The hypothetical situation presented
a residential neighborhood bordering an arterial street with various commercial properties which
served the area. A building vacated by a hardware store was soon to be occupied by an "adult"
bookstore. No other sexually oriented businesses were in the area and no other vacant
commercial space existed. With less than a one month response time, 34 completed surveys
were received by the city.
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Thirty-two percent of the respondents said that such a bookstore within one block of the
residential area would decrease home values by at least 20 percent. Overwhelmingly,
respondents said an "adult" bookstore would negatively affect other businesses within one block
(76 percent). The level of depreciation is greater for residents than businesses. The negative
effects on property values drop sharply when the sexually oriented business is at least three
blocks away. In the subjective portion, 86 percent of the respondents noted a negative impact
of sexually oriented businesses on Oklahoma City. Frequent problems cited by the appraisers
included the attraction of undesirable clients and businesses, safety threats to residents and
other shoppers (especially children), deterrence of home sales and rentals, and immediate area
deterioration (trash, debris, vandalism).
Oklahoma City's findings supported results from other national studies and surveys.
Sexually oriented businesses have a negative effect on property values, particularly residential
properties. The concentration of sexually oriented businesses may mean large losses in
property values.

AMARILLO, TEXAS
September 12, 1977
This Planning Department report cited several sources including national news
magazines, "adult business" ordinances from other cities, an American Society of Planning
Officials report and pertinent Supreme Court decisions. Lengthy explanation of the Miller test
with legal definitions, discussion of Young v. American Mini Theatres, and a comparison of the
Boston and Detroit zoning models are included. The city defined "adult businesses" as taverns,
lounges, lounges with semi-nude entertainment, and bookstores or theaters with publications
featuring nudity and explicit sexual activities. (At the time, Amarillo had three such theaters and
four bookstores with space for such publications).
The police department provided an analysis showing that areas of concentrated "adult
only" businesses had two and one-half times the street crime as the city average. The Planning
Department concluded that concentrations of these businesses have detrimental effects on
residential and commercial activities caused by: (1) noise, lighting and traffic during late night
hours; (2) increased opportunity for street crimes; and (3) the tendency of citizens to avoid such
business areas. The study noted that lack of zoning regulations would lead to concentrations of
sexually oriented businesses (causing increased crime) or more such establishments locating
near residential areas or family and juvenile oriented activity sites (churches, parks, etc.).
The report recommended: (1) adult businesses locate 1,000 feet from each other, (no
distance was specified from residential zones or family/juvenile activities); (2) city development
of an amortization schedule and permit/licensing mechanism; (3) city regulation of signs and
similar forms of advertising; (4) vigorous enforcement of State Penal Code, especially relating to
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"Harmful to Minors"; (5) city amendments prohibiting minors from viewing or purchasing sexually
oriented materials (enforced physical barriers).

AUSTIN, TEXAS
May 19, 1986
The report was the basis for developing an amendment to existing sexually oriented
business ordinances. At the time, 49 such businesses operated in Austin, mostly bookstores,
theaters, massage parlors and topless bars. The study examined crime rates, property values
and trade area characteristics. The study is also useful because it summarizes many other city
studies.
The report focused on sexually related crimes in four study areas (with sexually oriented
businesses) and four control areas (close to study areas and similar). Two study areas had one
sexually oriented business and the others had two such businesses. To determine the effects
of these businesses on property values, the city sent surveys to 120 real estate appraising or
landing firms (nearly half responded). For trade area characteristics, three businesses (a
bookstore, theater and topless bar) were observed on a weekend night to determine customer
addresses.
Sexually related crime ranged from 177 to 482 percent higher in the four study areas
than the city average. In the two study areas containing two sexually oriented businesses, the
rate was 66 percent higher than in the study areas with one such business. All control areas
had crime rates near the city average.
Eighty-eight percent said that a sexually oriented business within one block of a
residential area decreases the value of the homes (33 percent said depreciation would be at
least 20 percent). Respondents also said such a business is a sign of neighborhood decline,
making underwriters hesitant to approve the 90 to 95 percent financing most home buyers
require. They said commercial property is also negatively affected by such businesses.
Of 81 license plates traced for owner addresses, only three lived within one mile of the
sexually oriented business; 44 percent were from outside Austin.
The report recommended: (1) sexually oriented businesses should be limited to highway
or regionally-oriented zone districts; (2) businesses should be dispersed to avoid concentration;
and (3) conditional use permits should be required for these businesses.

BEAUMONT, TEXAS
September 14, 1982
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This report by the city Planning Department encouraged amendments to existing "adult
business" ordinances to include eating or drinking places featuring sexually oriented
entertainment (strippers, etc.). Zoning laws required "adult uses" to locate 500 feet from
residential areas; 300 feet from any other adult bookstore, adult theater, bar, pool hall or liquor
store; and 1,000 feet from a church, school, park or recreational facility where minors
congregate.
Police verified that bars, taverns and lounges (especially those with sexually oriented
entertainment) are frequent scenes of prostitution and the sale/use of narcotics. On the whole,
all criminal activity was higher at sexually oriented businesses.
The report recommended: (1) adding eating/drinking places that exclude minors (under
Texas law), unless accompanied by a consenting parent, guardian or spouse, to list of protected
uses; (2) require specific permits for areas zoned as General Commercial - Multiple Family
Dwelling Districts; and (3) reduce the required distance of sexually oriented businesses from
residential areas, schools, parks and recreational facilities from 1,000 to 750 feet.

STATE OF MINNESOTA, REPORT OF THE ATTORNEY GENERAL’S WORKING GROUP ON
THE REGULATION OF SEXUALLY ORIENTED BUSINESSES
June 1989
The Minnesota Attorney General’s Working Group reviewed studies performed in a
number of large U.S. cities, consulted with police departments in a number of other cities,
researched enforcement strategies from other states, and heard testimony concerning the
impact of sexually oriented businesses on their surrounding neighborhoods and concerning the
relationship of sexually oriented businesses to organized crime.
The Working Group concluded that there was “compelling evidence that sexually
oriented businesses are associated with high crime rates and depression of property values.”
The Working Group recommended that communities take steps to minimize the negative
secondary effects of sexually oriented businesses. Among the steps recommended were:
-

that communities reduce negative secondary effects by enacting and enforcing
zoning restrictions on sexually oriented business locations, including prohibitions
against locating multiple such businesses in the same building, and against
locating any such businesses within certain minimum distances of sensitive uses
such as residences, schools, and parks, and within certain minimum distances of
liquor establishments and other sexually oriented businesses;

-

that communities adopt regulations to reduce the likelihood of criminal activity
on sexually oriented business premises, and to require licensure of sexually
oriented businesses and provide for revocation or denial of licenses when the
licensees commit certain relevant offenses;

-

that communities regulate exterior features of sexually oriented businesses and
enforce the existing state law requiring sexually oriented material to be provided
only in opaque covers; and
12
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-

that communities vigorously prosecute violations of obscenity laws and other
sexrelated crimes, making use of asset forfeiture and injunctive procedures where
possible.

ISLIP, NEW YORK
September 23, 1980
This study was performed through a review of studies and ordinances from Detroit, MI,
Norwalk, CA, Dallas, TX, Prince George’s County, MD, and New Orleans, LA, a survey of media
coverage and public reaction arising out of the establishment of a sexually oriented bookstore in
the city, and inspection of sexually oriented businesses.
Islip's study recommended basing an ordinance on the dispersal-style 1976 Detroit
ordinance. Its authors reviewed the existing case law that required space to be available for
adult uses and forbade attempting to zone adult uses out completely.
Islip planers observed that two sex businesses in the downtown area were responsible
for creating a "dead zone" that people not interested in adult uses actively avoided—at a
detriment to neighboring businesses. Also, short-term parking was used long term by patrons of
the sex business. In some cases the authors observed that the sexually oriented businesses
that were close to other businesses appeared to have had a negative impact on those nearby
businesses. Also, they noted that a significant number of the owners and managers had ties to
organized crime, with multiple arrests and convictions.
Islip planners recommended that adult uses be restricted to industrial zones. They also
recommended a 500' buffer between adult uses and residential and public facilities. Because
Islip has a rural highway with sex-businesses located an average of 1.1 miles apart, for 5 miles,
the planning department recommended that a buffer of a half mile be placed between any sex
businesses on this specific highway to prevent the development of a "Combat Zone" on the road
into the town. They also recommended establishing an amortization system by which
nonconforming sexually oriented businesses would be phased out over a period of years. More
broadly, they recommended that the entire ordinance be focused on reducing the negative
effects of sex businesses.
The proposed ordinance (included as an appendix to the study) was upheld in
substantial part by New York’s highest court in Town of Islip v. Caviglia, 73 N.Y.2d 544, 540
N.E.2d 215, 542 N.Y.S.2d 139 (1989).

NEW YORK CITY, NEW YORK
1994
This extensive and well-assembled study was performed by New York City’s Department
of City Planning (“DCP”). The DCP reviewed studies and ordinances from other localities and
studied the industry as it existed in New York City—among other things, meeting with members
of the sexually oriented business industry. The DCP reviewed accounts of secondary effects
from sources as diverse as the City Planning Commission, the Office of Midtown Enforcement,
the Chelsea Business Survey, the Task Force on the Regulation of Sex-Related Businesses,
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the Times Square Business Improvement District Study, and a number of newspaper reports
and correspondence from citizens. DCP examined signage and neighborhood conditions in six
study areas containing sexually oriented businesses, also surveying local organizations,
businesses, police officers, real estate brokers, and sanitation department officials in each of
the six areas. It also comparatively analyzed criminal complaints and assessed property values
in the study areas and in control areas without sexually oriented businesses.
The DCP concluded that other localities’ studies had found sexually oriented businesses
to have negative secondary effects including “increased crime rates, depreciation of property
values, [and] deterioration of community character and the quality of urban life.” It found that
between 1984 and 1993 the number of sexually oriented businesses in New York City increased
from 131 to 177. The DCP found that sexually oriented businesses tend to cluster, especially in
central areas and along major vehicular routes connecting central business districts with
outlying city areas and suburbs. Crime report statistics in New York City did not show higher
crime rates in areas with sexually oriented businesses than in areas without them, but property
values in proximity to sex businesses grew at an appreciably slower rate than in areas away
from such businesses. The DCP found widespread fear of sex businesses’ secondary effects
on the part of the citizenry, and also found that survey respondents indicating that their
businesses or neighborhoods had not suffered adverse secondary effects tended to be the ones
living in areas with isolated sex businesses. Real estate brokers overwhelmingly reported that
sex businesses would have negative effects on surrounding property values. Finally, the DCP
found that signage for adult businesses tended to be larger and more garish than other nearby
signage—a source of concern to residents living nearby.
Based on its findings, the DCP recommended special regulation of sexually oriented
businesses, advising that the city specifically consider “restrictions on the location of adult uses
in proximity to residential areas, to houses of worship, to schools and to each other.”
OKLAHOMA CITY, OKLAHOMA
June, 1992
Jon Stephen Gustin, a retired sergeant of the Oklahoma City Police Department,
authored a report on the successful abatement of adult oriented business nuisances in
Oklahoma City, Oklahoma from 1984 – 1989. This report narrates the history of Oklahoma
City's successful efforts to combat the negative secondary effects of sexually oriented
businesses.
Active police enforcement of laws relating to sex businesses began after a strong, grassroots campaign called for a response to the concentration of so many sex-businesses in one
city. Initially, prosecution of illegal sexual activities was hampered by poor or nonexistent laws
and lax police enforcement.
The police began an active anti-prostitution effort and arrest records were published by
the media and TV stations carried names and faces of the people involved. Initially, police
made several arrests at known houses of prostitution. Adult bookstores with peepshow booths
also posed particular problems. Specimens of seminal fluid on walls and floors contributed to
the forced closure of several such businesses. The district attorney’s office consistently won
the cases it brought against those committing illegal acts in sexually oriented businesses.
Nude dancing businesses were also the source of several criminal and illicit sexual
conduct, with undercover police officers making arrests for illegal sex acts on the premises of
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the businesses. A police department "escort service" sting operation resulted in the arrest of
many men soliciting prostitution through such businesses.
Sergeant Gustin reported that by 1992, most of the original sexually oriented businesses
had shut down, with only a few remaining under the newly-enforced and stringent regulations.

HOUSTON, TEXAS
January 7, 1997
This report by Houston’s Sexually Oriented Business Ordinance Revision Committee
was prepared to supplement prior reports issued in 1983, 1986 and 1991, with the aim of
reforming the existing sexually oriented business ordinance if necessary and assessing possible
improvements to protect the interests of the public and the rights of sexually oriented
businesses.
Hearing testimony and evaluating evidence from many sources, including police and
parties favoring and disfavoring regulation of sexually oriented businesses, the committee
concluded that criminal activity associated with sex businesses justified licensure requirements
for such businesses and their entertainers and managers. It noted difficulties in obtaining
convictions through sting operations. It viewed video evidence concerning “glory holes”
between peepshow booths, whereby patrons of such establishments engage in anonymous sex
with one another on the premises, and recommended prohibition of such holes. It found that
sex businesses with inadequate lighting or without clear lines of sight to all parts of the premises
encouraged lewd behavior and illegal sexual activity. It found that many sex businesses had
locked rooms on their premises, serving as venues for prostitution. It entertained requests that
public parks be included among the sensitive uses shielded from sexually oriented businesses
by minimum distance requirements, and that increased prior public notice be given to
neighborhoods in which sexually oriented businesses intend to locate.
The Committee recommended various means of streamlining the licensure and
enforcement processes. It proposed increasing some of the minimum distances required
between sex businesses and other land uses, and strengthening of signage regulations, and
more strenuous licensure requirements for sex business managers and employees. The
committee recommended prohibition of the touching of customers by sex business employees
engaging in display of specified anatomical areas or other specified sexual activities. Finally,
the committee reviewed and opted to retain the city’s amortization scheme, as an “appropriate
balancing of interests” of the sex businesses and the community. The final portion of the report
consists of specific proposed changes to the language of Houston’s sexually oriented business
ordinance.
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Negative Secondary Effects
of Sexually Oriented
Businesses
Jefferson County, Kansas

Board of Commissioners Meeting
May 23, 2011

Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 51-52 (1986)

(legislative secondary effects
information need not be local)

“The First Amendment does not require a city,
before enacting such an ordinance, to conduct
new studies or produce evidence independent of
that already generated by other cities, so long
as whatever evidence the city relies upon is
reasonably believed to be relevant to the
problem that the city addresses.”
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Wide Variety of Secondary
Effects Sources
1. Land Use Reports
2. Crime Impact Reports
3. Judicial Opinions
4. Expert Reports
5. Anecdotal Data

Types of Secondary Effects
1. Negative impacts on surrounding properties
2. Personal and property crimes, public safety
risks, confrontations
3. Lewdness, public indecency, illicit sexual
activity and potential spread of disease
4. Illicit drug use and trafficking
5. Litter, aesthetic impacts, traffic, noise, blight
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Legislative Secondary Effects
Findings and Rationale
Sexually oriented businesses, as a category of
commercial uses, are associated with a wide variety
of adverse secondary effects including, but not
limited to, personal and property crimes,
prostitution, potential spread of disease, lewdness,
public indecency, obscenity, illicit drug use and drug
trafficking, negative impacts on surrounding
properties, noise, traffic, urban blight, litter, and
sexual assault and exploitation.
Alcohol consumption impairs judgment and lowers
inhibitions, thereby increasing the risk of adverse
secondary effects.

Alcohol and Secondary Effects
“Alcohol aggravates an SOB’s already-high ambient
crime risk by lowering the inhibitions and clouding
the judgments of the SOB’s patrons. In effect,
alcohol makes the soft targets found at the SOB site
considerably softer. The available data corroborate
this theoretical expectation in all respects.
Predatory criminals prefer inebriated victims,6 e.g.,
and SOBs that serve alcohol or that are located near
liquor-serving businesses pose accordingly larger
and qualitatively different ambient public safety
hazards.7 Governments rely on this consistent
finding of crime-related secondary effect studies as
a rationale for limiting nudity in liquor-serving
businesses.” Richard McCleary, Ph.D., Expert Report
for Jackson County, Missouri, May 9, 2008.
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Richland Bookmart, Inc. v. Knox
County, 555 F.3d at 532 (2009)
“[The alcohol] prohibition is ‘a reasonable restriction
narrowly tailored to limit the secondary effects of
crime.’ . . [T]he County reasonably relied on a number
of prior judicial decisions finding sufficient evidence to
support the connection between adverse effects and
adult entertainment when combined with alcohol
consumption. E.g., Ben's Bar, Inc. v. Village of
Somerset, 316 F.3d 702, 725 (7th Cir. 2003) (holding that
prohibition of alcohol in adult entertainment venues ‘is,
as a practical matter, the least restrictive means of
furthering the Village's interest in combating the
secondary effects resulting from the combination of
adult entertainment and alcohol consumption’).”

Flanigan’s Enterprises v. Fulton
County, 596 F.3d at 1282 (2010)
“[S]trip clubs that served alcohol played a prominent
and unwelcome role. Sex and drug crimes occurred
in and around the clubs and the neighborhood's
cheap hotels, and required law enforcement and the
judiciary (the juvenile court, at least) to invest
resources in combating the secondary effects.
Moreover, the neighborhoods themselves were
dilapidated and in need of repair. It was not
unreasonable for the County to rely on this data
when passing an ordinance forbidding the sale,
consumption, and possession of alcohol in adult
entertainment establishments.”
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Daytona Grand, Inc. v. Daytona
Beach, 490 F.3d at 882 (2007)
“[Plaintiffs’ evidence] cast[s] little or no
doubt on the City's evidence that nudity
in establishments that serve alcohol
encourages ‘prostitution, ... undesirable
behavior ..., [and] sexual, lewd,
lascivious, and salacious conduct among
patrons and employees ... in violation of
law and [en]dangers ... the health, safety
and welfare of the public.’”

Additional Cases Relied Upon:
1. California v. LaRue, 409 U.S. 109, 111 (1972)

(citing lewd conduct, prostitution, assaults on
police in alcohol-serving adult businesses)

2. New York State Liquor Authority v. Bellanca,

452 U.S. 714, 718 (1981) (“Common sense that
any form of nudity coupled with alcohol in a
public place begets undesirable behavior.”).

3. City of Erie v. Pap’s A.M., 529 U.S. 277 (2000)

(upholding prohibition on total nudity in SOBs)
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Additional Cases Cont’d…
4. Sensations, Inc. v. City of Grand Rapids, 526
F.3d 291 (6th Cir. 2008) (upholding nudity
prohibition, 6-ft. rule, no-touch rule, etc.)

5. Richland Bookmart, Inc. v. Knox County, 555
F.3d 512 (6th Cir. 2009) (upholding extensive
licensing/operation regulations)

6. Entertainment Productions, Inc. v. Shelby
County, 588 F.3d 372 (6th Cir. 2009) (rejecting
challenges to statewide statute containing
similar regulations)

7. East Brooks Books, Inc. v. Shelby County, 588
F.3d 360 (6th Cir. 2009) (same)

Some Secondary Effects
Evidence in Legislative Record
1. Phoenix, Arizona (illicit sexual behavior)
2. New York, New York (adverse impacts on
surrounding properties)
3. Garden Grove, California (ambient crime risk)
4. Houston, Texas (illicit sex acts in VIP rooms)
5. McCleary Expert Report (2008 Jackson County,
MO report) (refuting industry experts)
6. Oklahoma City, Oklahoma (adverse impacts on
surrounding properties)

JEFFERSON COUNTY SOB REGS

002066 6

Some Secondary Effects
Evidence in Legislative Record
7. Memphis, Tennessee (“Lewd, nude, and under
review” and nuisance articles, plea documents)
8. Manatee County, Florida (affidavits re: illicit sex
acts and alcohol law violations)
9. Hillsborough County, Florida (investigator
affidavits)
10. Spokane, Washington (secondary effects of
retail adult bookstores)

Expert Findings
1. Finding of secondary effects from sexually
oriented businesses is scientifically robust,
being confirmed in wide variety of data sources
2. Jefferson County has a substantial government
interest in regulating adult businesses to prevent
the identified negative secondary effects
3. Industry “studies” violate methodological rules:
CFS (calls for service) are weakly correlated to
actual crime; Most vice crimes never result in
CFS; See Daytona Grand & Flanigan’s.
4. All subclasses of sexually oriented businesses,
including retail-only stores, have secondary
effects
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Cases rejecting industry’s experts’
secondary effects attacks:
1. City of Erie v. Pap’s A.M.,

529 U.S. 277 (2000) (Linz)

2. Daytona Grand, Inc. v. City of Daytona Beach,
490 F.3d 860 (11th Cir. 2007) (Linz, Fisher)

3. SOB, Inc. v. County of Benton,

317 F.3d 856 (8th Cir. 2003) (Linz)

4. Gammoh v. City of La Habra,

395 F.3d 1114 (9th Cir. 2005) (Linz)

5. G.M. Enterprises, Inc. v. Town of St. Joseph,
350 F.3d 631 (7th Cir. 2003) (Linz)

Cases rejecting industry’s experts’
secondary effects attacks (cont’d):
6. World Wide Video of Washington v. Spokane,
368 F.3d 1186 (9th Cir. 2004) (McLaughlin)

7. Fantasy Ranch, Inc. v. City of Arlington,
459 F.3d 546 (5th Cir. 2006) (Morris)

8. Fantasyland Video, Inc. v. County of San Diego,
505 F.3d 996 (9th Cir. 2007) (Linz, Goldenring)

9. High Five Investments, LLC v. Floyd County, No.
4:06-CV-190, R. 128 (N.D. Ga. Mar. 14, 2008)
(McLaughlin)

10. Peek-A-Boo Lounge, Inc. v. Manatee County,
630 F.3d 1346 (11th Cir. 2011)
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The Voluminous Secondary
Effects Materials are Made A
Part of the Official Record
and/or Minutes for this Public
Meeting.
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RESOLUTION NUMBER 2011-012

A RESOLUTION CONCERNING THE AMENDMENT OF CERTAIN SECTIONS OF
THE ZONING REGULATIONS OF JEFFERSON COUNTY, KANSAS CONCERNING
ARTICLE 1, TITLE; PURPOSE; DEFINITIONS; DISTRICT AND GENERAL
REGULATIONS; ARTICLE 2, AGRICULTURAL DISTRICT; ARTICLE 8, PLANNED
LIGHT COMMERCIAL DISTRICT; ARTICLE 9, PLANNED GENERAL
COMMERCIAL DISTRICT; ARTICLE 10, PLANNED HIGHWAY SERVICE
COMMERCIAL DISTRICT; ARTICLE 11, PLANNED LIGHT INDUSTRIAL
DISTRICT; ARTICLE 12, PLANNED MEDIUM INDUSTRIAL DISTRICT; ARTICLE
18, PARKING REGULATIONS; ARTICLE 19, OFF-STREET LOADING
REGULATIONS; ARTICLE 23, SUPPLEMENTARY USE REGULATIONS;
CONDITIONAL USES; ACCESSORY USES; PROHIBITED USES; ARTICLE 27,
BOARD OF ZONING APPEALS; AND ADDING TO ARTICLE 23 A NEW SECTION
23-112 CONCERNING SEXUALLY ORIENTED BUSINESSES, FOR ALL OF
JEFFERSON COUNTY, KANSAS, EXCEPT THOSE LANDS WITHIN THE
INCORPORATED CITIES.
WHEREAS, sexually oriented businesses require special supervision from the public safety
agencies of the County in order to protect and preserve the health, safety, and welfare of the patrons
of such businesses as well as the citizens of the County; and
WHEREAS, the Board of Commissioners finds that sexually oriented businesses, as a
category of establishments, are frequently used for unlawful sexual activities, including prostitution
and sexual liaisons of a casual nature; and
WHEREAS, there is convincing documented evidence that sexually oriented businesses, as
a category of establishments, have deleterious secondary effects and are often associated with crime
and adverse effects on surrounding properties; and
WHEREAS, the Board of Commissioners desires to minimize and control these adverse
effects and thereby protect the health, safety, and welfare of the citizenry; protect the citizens from
crime; preserve the quality of life; preserve the character of surrounding neighborhoods and deter
the spread of urban blight; and
WHEREAS, certain sexually oriented products and services offered to the public are
recognized as not inherently expressive and not protected by the First Amendment, see, e.g., Sewell
v. Georgia, 233 S.E.2d 187 (Ga. 1977), dismissed for want of a substantial federal question, 435
U.S. 982 (1978) (sexual devices); FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 224 (1990) (escort
services and sexual encounter services); Williams v. Morgan, 478 F.3d 1316 (11th Cir. 2007)
(upholding ban on sexual novelty devices); and
WHEREAS, there is documented evidence of sexually oriented businesses, including adult
bookstores and adult video stores, manipulating their inventory and/or business practices to avoid
regulation while retaining their essentially “adult” nature, see, e.g., City of New York v. Hommes,
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724 N.E.2d 368 (N.Y. 1999); Taylor v. State, No. 01-01-00505-CR, 2002 WL 1722154 (Tex. App.
July 25, 2002) (noting that “the nonadult video selections appeared old and several of its display
cases were covered with cobwebs”); Z.J. Gifts D-4, L.L.C. v. City of Littleton, Civil Action No. 99N-1696, Memorandum Decision and Order (D. Colo. March 31, 2001) (finding “plaintiff’s
argument that it is not an adult entertainment establishment frivolous at best”); People ex rel. Deters
v. The Lion’s Den, Inc., Case No. 04-CH-26, Modified Permanent Injunction Order (Ill. Fourth
Judicial Circuit, Effingham County, July 13, 2005) (noting that “the accuracy and credibility” of the
evidence on inventory in a Lion’s Den was suspect, and that testimony was “less than candid” and
“suggested an intention to obscure the actual amount of sexually explicit material sold”); and
WHEREAS, the County intends to regulate such businesses as sexually oriented
businesses through a narrowly tailored ordinance designed to serve the substantial government
interest in preventing the negative secondary effects of sexually oriented businesses; and
WHEREAS, the County’s regulations shall be narrowly construed to accomplish this
end; and
WHEREAS, the County recognizes its constitutional duty to interpret, construe, and
amend its laws to comply with constitutional requirements as they are announced; and
WHEREAS, with the passage of any resolution, the County and the Board of
Commissioners accept as binding the applicability of general principles of criminal and civil law
and procedure and the rights and obligations under the United States and Kansas Constitutions,
Kansas Code, and the Kansas Rules of Civil and Criminal Procedure; and
WHEREAS, it is not the intent of this Resolution to suppress any speech activities
protected by the U.S. Constitution or the Kansas Constitution, but to enact legislation to further the
content-neutral governmental interests of the County, to wit, the controlling of secondary effects of
sexually oriented businesses; and
WHEREAS, the Jefferson County Planning Commission has conducted a public hearing in
conformance with K.S.A. 12-741, et seq., as amended, following published notification; and
WHEREAS, the Jefferson County Planning Commission has recommended that the
Governing Body of Jefferson County, Kansas, adopt said amendments to the Jefferson County
Zoning Regulations for all of Jefferson County, Kansas, except those lands within the incorporated
cities;
NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF JEFFERSON COUNTY, KANSAS, that:

SECTION 1. Article 1, Section 1-104(184) of the Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
184.

SEXUALLY ORIENTED BUSINESS: See Article 23, Section 23-112(3).
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SECTION 2. Article 2, Section 2-102 of the Zoning Regulations of Jefferson County, Kansas is
amended by adding a new subsection 8, to read as follows:
8.
Sexually oriented businesses, but only within the Commercial/Industrial Area indicated on
the Commercial/Industrial Area Map of Appendix D to the Jefferson County Comprehensive Plan,
and subject to the provisions set forth in Article 23, Section 23-112 hereof.

SECTION 3. Article 8, Section 8-102(4) of the Zoning Regulations of Jefferson County, Kansas is
amended to read as follows:
4.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23112 hereof.

SECTION 4. Article 9, Section 9-102(6) of the Zoning Regulations of Jefferson County, Kansas is
amended to read as follows:
6.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23112 hereof.

SECTION 5. Article 10, Section 10-102(7) of the Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
7.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23112 hereof.

SECTION 6. Article 11, Section 11-102(8) of the Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
8.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23112 hereof.

SECTION 7. Article 12, Section 12-102(9) of the Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
9.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23112 hereof.
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SECTION 8. Article 18, Section 18-101 of the Zoning Regulations of Jefferson County, Kansas is
amended to add the following row to the Parking Requirements Chart:
Column 1
USE OR USE CATEGORY
...
Sexually oriented business

Column 2
SPACES REQUIRED PER BASIC
MEASURING UNIT

Column 3
ADDITIONAL
REQUIREMENTS

1 per 3 seats or seating spaces or 1
per 200 square feet of floor area,
whichever is greater

SECTION 9. Article 19, Section 19-101 of the Zoning Regulations of Jefferson County, Kansas is
amended to add “Sexually Oriented Business” to the first row of the off-street loading requirements
chart as follows:
Column 1
Use or
Use Category

Column 2
Floor Area as
Defined in Article 1
In Square Feet

Column 3
Loading Spaces
Required

Retail Store, Department
Store, Restaurant, Sexually
Oriented Business,
Wholesale House, Warehouse
Repair, General Service
Manufacturing or
Industrial Establishment

2,000 – 10,000
10,000 – 20,000
20,000 – 40,000
40,000 – 60,000
Each 50,000 over 60,000

One
Two
Three
Four
One Additional

...

SECTION 10. Article 23, Section 23-105(59) of the Zoning Regulations of Jefferson County,
Kansas is deleted, as follows:
59.

[Deleted.]
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SECTION 11. Article 23 of the Zoning Regulations of Jefferson County, Kansas is amended to add
a new Section 23-112 to read as follows:
Sections:
...
23-112 Sexually Oriented Businesses
...
23-112 Sexually Oriented Businesses:
1.

Purpose: It is a purpose of these Regulations to regulate sexually oriented businesses in
order to promote the health, safety, and general welfare of the citizens of the County, and to
establish reasonable and uniform regulations to prevent the deleterious secondary effects of
sexually oriented businesses within the County. The provisions of these Regulations have
neither the purpose nor effect of imposing a limitation or restriction on the content or
reasonable access to any communicative materials, including sexually oriented materials.
Similarly, it is neither the intent nor effect of these Regulations to restrict or deny access by
adults to sexually oriented materials protected by the First Amendment, or to deny access by
the distributors and exhibitors of sexually oriented entertainment to their intended market.
Neither is it the intent nor effect of these Regulations to condone or legitimize the
distribution of obscene material.

2.

Findings and Rationale: Based on evidence of the adverse secondary effects of adult uses
presented in hearings and in reports made available to the Board of Commissioners, and on
findings, interpretations, and narrowing constructions incorporated in the cases of City of
Littleton v. Z.J. Gifts D-4, L.L.C., 541 U.S. 774 (2004); City of Los Angeles v. Alameda
Books, Inc., 535 U.S. 425 (2002); City of Erie v. Pap’s A.M., 529 U.S. 277 (2000); City of
Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986); Young v. American Mini Theatres,
427 U.S. 50 (1976); Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991); California v. LaRue,
409 U.S. 109 (1972); N.Y. State Liquor Authority v. Bellanca, 452 U.S. 714 (1981); and
Doctor John’s, Inc. v. Wahlen, 542 F.3d 787 (10th Cir. 2008); Moody v. Bd. of Comm’rs of
County of Shawnee, 237 Kan. 67 (1985); DPR, Inc. v. City of Pittsburg, 24 Kan. App. 2d
703 (1998); Abilene Retail #30, Inc. v. Bd. of Comm’rs of Dickinson County, 492 F.3d 1164
(10th Cir. 2007); Doctor John’s, Inc. v. City of Roy, 465 F.3d 1150 (10th Cir. 2006);
Heideman v. South Salt Lake City, 165 Fed. Appx. 627 (10th Cir. 2006); Heideman v. South
Salt Lake City, 348 F.3d 1182 (10th Cir. 2003); Z.J. Gifts D-4, L.L.C. v. City of Littleton,
311 F.3d 1220 (10th Cir. 2002); Essence, Inc. v. City of Federal Heights, 285 F.3d 1272
(10th Cir. 2002); O’Connor v. City and County of Denver, 894 F.2d 1210 (10th Cir. 1990);
Z.J. Gifts D-2, L.L.C. v. City of Aurora, 136 F.3d 683 (10th Cir. 1998); Dodger’s Bar &
Grill, Inc. v. Johnson County, 98 F.3d 1262 (10th Cir. 1996); Dodger’s Bar & Grill, Inc. v.
Johnson County, 32 F.3d 1436 (10th Cir. 1994); American Target Advertising, Inc. v. Giani,
199 F.3d 1241 (10th Cir. 2000); Cortese v. Black, No. 95-1429, 87 F.3d 1327 (10th Cir.
June 25, 1996) (table); Imaginary Images, Inc. v. Evans, 612 F.3d 736 (4th Cir. 2010);
LLEH, Inc. v. Wichita County, 289 F.3d 358 (5th Cir. 2002); Plaza Group Properties, LLC
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v. Spencer County Plan Commission, 877 N.E.2d 877 (Ind. Ct. App. 2007); Flanigan’s
Enters., Inc. v. Fulton County, 596 F.3d 1265 (11th Cir. 2010); East Brooks Books, Inc. v.
Shelby County, 588 F.3d 360 (6th Cir. 2009); Entm’t Prods., Inc. v. Shelby County, 588 F.3d
372 (6th Cir. 2009); Sensations, Inc. v. City of Grand Rapids, 526 F.3d 291 (6th Cir. 2008);
World Wide Video of Washington, Inc. v. City of Spokane, 368 F.3d 1186 (9th Cir. 2004);
Ben’s Bar, Inc. v. Village of Somerset, 316 F.3d 702 (7th Cir. 2003); Peek-a-Boo Lounge v.
Manatee County, 630 F.3d 1346 (11th Cir. 2011); Daytona Grand, Inc. v. City of Daytona
Beach, 490 F.3d 860 (11th Cir. 2007); Williams v. Morgan, 478 F.3d 1316 (11th Cir. 2007);
Jacksonville Property Rights Ass’n, Inc. v. City of Jacksonville, 2011 WL 1085629 (11th
Cir. Mar. 25, 2011); H&A Land Corp. v. City of Kennedale, 480 F.3d 336 (5th Cir. 2007);
Illinois One News, Inc. v. City of Marshall, 477 F.3d 461 (7th Cir. 2007); G.M. Enterprises,
Inc. v. Town of St. Joseph, 350 F.3d 631 (7th Cir. 2003); Richland Bookmart, Inc. v. Knox
County, 555 F.3d 512 (6th Cir. 2009); Richland Bookmart, Inc. v. Nichols, 137 F.3d 435
(6th Cir. 1998); Spokane Arcade, Inc. v. City of Spokane, 75 F.3d 663 (9th Cir. 1996); City
of New York v. Hommes, 724 N.E.2d 368 (N.Y. 1999); Taylor v. State, No. 01-01-00505CR, 2002 WL 1722154 (Tex. App. July 25, 2002); Gammoh v. City of La Habra, 395 F.3d
1114 (9th Cir. 2005); Z.J. Gifts D-4, L.L.C. v. City of Littleton, Civil Action No. 99-N-1696,
Memorandum Decision and Order (D. Colo. March 31, 2001); People ex rel. Deters v. The
Lion’s Den, Inc., Case No. 04-CH-26, Modified Permanent Injunction Order (Ill. Fourth
Judicial Circuit, Effingham County, July 13, 2005); Reliable Consultants, Inc. v. City of
Kennedale, No. 4:05-CV-166-A, Findings of Fact and Conclusions of Law (N.D. Tex. May
26, 2005);
and based upon reports concerning secondary effects occurring in and around sexually
oriented businesses, including, but not limited to, Austin, Texas - 1986; Indianapolis,
Indiana - 1984; Garden Grove, California - 1991; Houston, Texas - 1983, 1997; Phoenix,
Arizona - 1979, 1995-98; Chattanooga, Tennessee - 1999-2003; Los Angeles, California 1977; Whittier, California - 1978; Spokane, Washington - 2001; St. Cloud, Minnesota 1994; Littleton, Colorado - 2004; Oklahoma City, Oklahoma - 1986; Dallas, Texas - 1997;
Ft. Worth, Texas – 2004; Kennedale, Texas – 2005; Greensboro, North Carolina - 2003;
Amarillo, Texas - 1977; Jackson County, Missouri – 2008; Louisville, Kentucky – 2004;
New York, New York Times Square - 1994; the Report of the Attorney General's Working
Group On The Regulation Of Sexually Oriented Businesses, (June 6, 1989, State of
Minnesota); Dallas, Texas – 2007; “Rural Hotspots: The Case of Adult Businesses,” 19
Criminal Justice Policy Review 153 (2008); and “Correlates of Current Transactional Sex
among a Sample of Female Exotic Dancers in Baltimore, MD,” Journal of Urban Health
(2011),
the Board of Commissioners finds:
a.

Sexually oriented businesses, as a category of commercial uses, are associated with a
wide variety of adverse secondary effects including, but not limited to, personal and
property crimes, prostitution, potential spread of disease, lewdness, public
indecency, obscenity, illicit drug use and drug trafficking, negative impacts on
surrounding properties, urban blight, litter, and sexual assault and exploitation.
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Alcohol consumption impairs judgment and lowers inhibitions, thereby increasing
the risk of adverse secondary effects.
b.

Sexually oriented businesses should be separated from sensitive land uses to
minimize the impact of their secondary effects upon such uses, and should be
separated from other sexually oriented businesses, to minimize the secondary effects
associated with such uses and to prevent an unnecessary concentration of sexually
oriented businesses in one area.

c.

Each of the foregoing negative secondary effects constitutes a harm which the
County has a substantial government interest in preventing and/or abating. This
substantial government interest in preventing secondary effects, which is among the
County’s rationales for these Regulations, exists independent of any comparative
analysis between sexually oriented and non-sexually oriented businesses.
Additionally, the County’s interest in regulating sexually oriented businesses
extends to preventing future secondary effects of either current or future sexually
oriented businesses that may locate in the County. The County finds that the cases
and documentation relied on in this Section are reasonably believed to be relevant to
said secondary effects.

The County hereby adopts and incorporates herein its stated findings and legislative record
related to the adverse secondary effects of sexually oriented businesses, including the
judicial opinions and reports related to such secondary effects.
3.

Definitions:
a. “Sexually Oriented Business” has the same meaning as in K.S.A. 12-770 except that
the term “adult cabaret” has the meaning provided in this Section. To the extent that
the definitions in K.S.A. 12-770, or the definition of “adult cabaret” in this Section,
employ a term not defined in K.S.A. 12-770 but that is defined in this Section, the
definition in this Section shall provide the meaning for that term.
b. “Adult Cabaret” means a nightclub, bar, juice bar, restaurant, bottle club, or similar
commercial establishment, regardless of whether alcoholic beverages are served,
which regularly features live semi-nude conduct. No establishment shall avoid
classification as an adult cabaret by offering or featuring nudity.
c. “Characterized by” means describing the essential character or quality of an item. As
applied in this Section, no business shall be classified as a sexually oriented business
by virtue of showing, selling, or renting materials rated NC-17 or R by the Motion
Picture Association of America.
d. “Instruments, devices or paraphernalia which are designed for use in connection with
specified sexual activities” shall not be construed to include devices primarily
intended for protection against sexually transmitted diseases or for preventing
pregnancy.
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e. “Regularly” means the consistent and repeated doing of an act on an ongoing basis.
f. “Specified Sexual Activity” means any of the following:
(i) intercourse, oral copulation, masturbation or sodomy; or
(ii) excretory functions as a part of or in connection with any of the activities
described in (i) above.
4.

Location of Sexually Oriented Businesses:
a.

Sexually oriented businesses shall not be required to obtain a conditional use
permit under these Regulations.

b.

It shall be unlawful to establish, operate, or cause to be operated a sexually
oriented business unless said sexually oriented business is at least:

c.

d.

(1)

1,000 feet from any parcel occupied by another sexually oriented business
or by a business licensed to sell alcohol at the premises;

(2)

1,000 feet from any parcel zoned RR, SR, R-1, LL, or V-1;

(3)

1,000 feet from any parcel occupied by a house of worship, public or
private elementary or secondary school, public park or recreational area,
or library; and

(4)

1,000 feet from any residential structure on a parcel that is not zoned RR,
SR, R-1, LL, or V-1.

For the purpose of this section, measurements shall be made in a straight line in
all directions without regard to intervening structures, objects, or municipal
boundaries within the County, from the closest part of any structure, including
signs and roof overhangs, used in conjunction with the sexually oriented business
to the following:
(1)

the closest point on a property boundary or right-of-way associated with
any of the land use(s) identified in subsection (b)(1)-(3) above; and

(2)

the closest point of any residential structure on a parcel that is not zoned
RR, SR, R-1, LL, or V-1.

Notwithstanding anything to the contrary in these Regulations, a nonconforming
sexually oriented business, lawfully existing in all respects under law prior to the
effective date of this section, may continue to operate for one (1) year following
that date in order to make a reasonable recoupment of its investment in its current
location. At the conclusion of said one (1) year, the use will no longer be
recognized as a lawful nonconforming use, provided that a nonconforming
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sexually oriented business may apply for one or more six-month extensions of the
original one-year period upon a showing of financial hardship. An application for
an initial extension based upon financial hardship (“hardship exception”) shall be
made at least sixty (60) days before the conclusion of the aforementioned oneyear (1-yr.) period. If a hardship extension is granted, subsequent applications for
hardship extensions shall be made at least sixty (60) days before the conclusion of
the nonconforming sexually oriented business’s current extension period.
e.

Procedure for seeking hardship extension. An application for a hardship
extension shall be filed in writing with the Zoning Administrator, and shall
include evidence of purchase and improvement costs, income earned and lost,
depreciation, and costs of relocation. The Zoning Administrator shall schedule a
public hearing on the application before the Board of Zoning Appeals to occur
within forty (40) days after the Zoning Administrator’s receipt of the application.
Within ten (10) days after receiving the application and not less than twenty (20)
days prior to the date of such public hearing, the Zoning Administrator shall
publish notice of the time and place of the public hearing in the official County
paper. The Zoning Administrator shall also notify all property owners in the
notification area (within 1,000 feet of the sexually oriented business, but
extending only 200 feet into an incorporated city) by first class U.S. mail, postage
prepaid, of the application for a hardship extension and of the time and place of
the public hearing on the application.
The Board of Zoning Appeals shall issue a written decision within ten (10) days
after the public hearing on the application for a hardship extension. The hardship
extension shall be granted upon a showing that the nonconforming sexually
oriented business is unable to recoup its investments, made prior to the effective
date of this section, in its current location unless the hardship extension is granted.

SECTION 12. Article 27, Section 27-102(1) of the Zoning Regulations of Jefferson County,
Kansas is amended to add a new subsection (e) to read as follows:
e.

To hear and decide applications for a hardship extension of a nonconforming
sexually oriented business pursuant to Section 23-112(4)(e) of these Regulations.

SECTION 13. SEVERABILITY. This Resolution and each section and provision of said
Resolution hereunder, are hereby declared to be independent divisions and subdivisions and, not
withstanding any other evidence of legislative intent, it is hereby declared to be the controlling
legislative intent that if any provisions of said Resolution, or the application thereof to any
person or circumstance is held to be invalid, the remaining sections or provisions and the
application of such sections and provisions to any person or circumstances other than those to
which it is held invalid, shall not be affected thereby, and it is hereby declared that such sections
and provisions would have been passed independently of such section or provision so known to
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be invalid. Should any procedural aspect of this Resolution be invalidated, such invalidation
shall not affect the enforceability of the substantive aspects of this Resolution.

SECTION 14. EFFECTIVE DATE. This resolution shall be in full force and effect from and
after its publication once in the official county newspaper.

ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS of Jefferson
County, Kansas, this 23rd day of May, 2011.

/s/ Richard Malm, Chairman

/s/ Lynn Luck, Vice-Chair

/s/ Roy Dunnaway, Member

/s/
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Linda M. Buttron, County Clerk
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Chris Leak and Florida make
pitch for BCS title shot.
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Bell still rings for
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❘ D1

CVB lures
sports
events

QUIET RECRUITER

It’s 1 a.m. Saturday, and Platinum Plus
is packed.
Couples fill seats around small cocktail
tables. Men file around the center stage,
drinks and dollars in hand, as 50 Cent’s
“Just a Lil Bit” blares through the speakers of the East Memphis strip club.
Icy, a light-skinned black woman with
shoulder-length brown hair, steps on
stage in two-inch heels. She unclips her
pink top, arches her back forward and
places her hands on the stage, crawling

aaronson@commercialappeal.com

By Trevor Aaronson

forward as if across a pillow-top mattress.
She whips around, throws her smoothly
shaved legs into the smoky air, crosses
them over and back, and in a quick motion pulls her pink G-string bikini up over
her knees and heels.
On Dec. 12,, consultant Eric Damian
Kelly of Duncan Associates will describe
scenes likes this one to the Memphis City
Council and Shelby County Commission
as part of the findings of his $38,000
study.
Despite a city ordinance banning contact and the display of genitals at Memphis strip clubs, exotic dancers openly

Anything goes as city’s topless club owners profit

violate the law, elected officials will
learn.
“We were shocked by how blatant sex-

Please see CLUBS, A4

ual contact was at these clubs,” Kelly
said. “We’ve reviewed clubs in Detroit

Nikki Boertman
The Commercial
Appeal

Tunica
Cabaret &
Resort
opened in
2004 on a
stretch of
U.S. 61 that’s
a former
toxic dump.

Lewd, nude and under review

THE COMMERCIAL APPEAL

SUNDAY

GREATER MEMPHIS

Mark Weber/The Commercial Appeal

Charles “Jerry” Westlund is fighting to make Downtown Dolls a strip club.

CLUBS, Continued from page A1
and Kansas City, and neither of those
cities had anything like what we saw in
Memphis.”
It’s not the cops’ fault, Kelly insists.
Police simply don’t have the manpower.
Sgt. Vince Higgins, a police
spokesman, says the overworked department has to concentrate on prostitution
and other major crimes, not lap dances, at
the city’s 12 clubs.
“Would you prefer that we go after jaywalkers and ignore all the speeders on the
road?” Higgins says.
To place the onus of regulations on club
owners, Kelly will recommend that Memphis strengthen its licensing laws — enacting stricter guidelines that would place
club owners at risk of losing their lucrative permits if they allow even one dancer
to violate the law consistently.
But any legal change is likely to be
stalled in court for years.
“The day the City of Memphis enacts a
new law is the same day my phone rings
with new clients,” says attorney Edward
Bearman, who represents one strip club
owner.
But elected officials certainlyy didn’t
need a consultant to tell them Memphis
p
police restrip
p clubs are naughty.
g y Local p
ports and p
p
public-nuisance claims would
have sufficed.
In the last 10 months,, Memphis
p police
p
and 34
made 15 arrests for prostitution
p
for assault. Shelbyy Countyy District Attorneyy Bill Gibbons has shut down six
for prosclubs temporarily
p
y in three years
y
p
titution, lewdness and illegal alcohol
sales.
Moreover,, patrons
openly
p
p y discuss prosp
local
titution at loca
al clubs on the online Ultimate Strip Club List at www.tuscl.com.
The consultant’s report is just the latest
attempt of many to curb illegal
g activities
at Bluff Cityy strip
p clubs. Since Platinum
Plus owner Ralph
p Lunati was sent to
prison in 1982 on prostitution and obp
scenity charges, Memphis officials have
periodically waged wars against the strip
clubs.
Like previous offensives, this consultant’s report — which will form the basis
of any new legislation — will likely be

Nikki Boertman/The Commercial Appeal

Westlund was fined last month for 37 violations at Black Tail Shake Joint.

RUBY WHARTON’S CLIENT

Among the unlikely people to benefit financially from the strip club industry in
Memphis is attorney Ruby Wharton, the wife of Shelby County Mayor A C Wharton.
Wharton currently represents the estate of Connie Brent Perritt,
who died on June 22, 2005.
Although Perritt’s three strip clubs have been sold off, the Shelby
County Probate Court never approved the sales and financial records
have yet to be filed.
Based on records reviewed by The Commercial Appeal, Wharton is
overseeing an estate built on the sex trade worth an estimated $4.2
million.
Among the estate’s assets:
Brent
Cash: $18,164*
Perritt
Tunica Cabaret: $3 million**, including $1.4 million in property.
King of Clubs (now Black Tail Shake Joint): $1.2 million**,
including $600,000 in property.
Source: *Company balance sheet and **Connie Brent Perritt’s will

ineffective, according to one of Lunati’s
attorneys.
“It’s a bad joke, isn’t it?” says attorney
Dale Tuttle. “They’ve flown in some consultant from Indiana and paid him to go to
strip clubs.”
In Memphis, laws already on the books
aren’t being enforced — dancers at most
of the city’s clubs give lap dances. And the
money flowing through these establishments benefits more than dancers, making tighter regulation a prickly pursuit.
Take the estate of Connie Brent Perritt,
who died of cancer in June 2005. Even
while his estate languishes in Shelby
County Probate Court, Perritt’s three
strip clubs — Tunica Cabaret, Ebony &
Lace and the former King of Clubs —
have been sold off to Lunati and California strip club magnate Charles “Jerry”
Westlund.
At the same time, the attorney representing Perritt’s estate, which the strip
club owner in his will estimated at more
than $4.2 million, is Mayor A C Wharton’s
wife, Ruby.
The undisputed
p
kingpin
gp of the MidSouth’s adult-entertainment industry is
the 61-year-old Lunati, a native Memphian and graduate of Kingsbury High
School.

From the start, he was a controversial
businessman. In the early ’80s, Lunati operated a swingers’ club called Free Wheeling Socials with his brother, Ernie. In
g a high-profile
g p
1982,, following
raid of the
club,, Lunati was convicted of prostitution
and obscenity charges. He served 60 days
in jail and was released in time to get on
the ground floor of a burgeoning nationwide industry: 900-number adult-chat
lines.
In the ’80s,, Memphis’
p
strip club mogul
was Danny Owens, a tough-as-nails entrepreneur who operated a half-dozen
clubs in the city. As local legend goes, not
even a biker gang was able to run Owens
out of town.
But the feds had better luck.
In 1992,, federal prosecutors
p
indicted
Owens on a litanyy of charges,
g , and he was
convicted and sentenced to 27 years for
racketeering.
Memphis’ strip club industry suddenly
was without a king.
Lunati and another Memphis native,
Steve Cooper, stepped up to fill the naked
demand. Lunati had the money, Cooper
the ideas and initiative.
“My deal with Steve Cooper was, he ran
and took care of everything,” Lunati recalled in a deposition. “I didn’t have to do
nothing if I didn’t want to.”
Lunati and Cooper established a small

empire that reached from the Mississippi
River to clubs in Cleveland, San Antonio,
Jackson, Miss., and San Francisco.
But the partnership didn’t last. Lunati
and Cooper eventually parted ways, dividing their assets.
Lunati took Platinum Plus, the city’s
largest club, and built his wealth in the
Bluff City. According to a 1997 personal
income tax return, Lunati earned $1.67
million that year. His main breadwinner is
Platinum Plus, which, in 2002, generated
$5.9 million in revenue and paid out $3.65
million to one of Lunati’s other companies
through “management fees,” according to
a tax filing.
Cooper continued to operate several
smaller clubs in Memphis, such as Gold
Club on White Station and Christie’s
Cabaret on Mendenhall, while also expanding to Phoenix, where he owns a $3
million house.
At the same time, a third operator came
on the scene: Perritt, a bullheaded businessman who ran the Beale Street nightclub, Legends. In 1992, Perritt opened
King of Clubs on Brooks.
Just about anything went at the club,,
g to citations. From 1994 to
according
2002,, the Kingg of Clubs was fined $$23,000
,
for indecent or illegal
g acts. Perritt was
was hauled into court 14 times on charges
of prostitution and public indecency.
Despite the troubles, the money was
good. In April 2003, according to a financial statement, Perritt’s company,
Bold Run, was worth $1.1 million. Perritt
opened a second strip club, Ebony &
Lace, and paid $650,000 for a tract of land
at 5599 S. U.S. 61, near the state line.
The area, once known as the the SixtyOne Industrial Park, is a former toxic
waste dump that had seven sewage lagoons surrounding a Vietnam-era ordnance plant.
But it was good enough for what Perritt
wanted to build: another Memphis strip
club, this one the closest to the bustling
casinos in Tunica. He erected a large
square building on an empty stretch of
highway and, in winter 2004, opened Tunica Cabaret & Resort.
Large letters above the entrance read:
“Caberet.” Perritt didn’t mind the misPlease see CLUBS, A5

THE TRIUMVIRATE
STEVE COOPER

CHARLES “JERRY” WESTLUND

RALPH LUNATI

Age: 54
Memphis clubs: Christie’s Cabaret, Gold
Club, New York New York and Platinum Rose
Bio: A native Memphian
and former business
partner of Ralph Lunati,
Cooper now divides his
time between Memphis
and Phoenix, where he
also owns strip clubs.
After Memphis authorities
raided his clubs in 1997,
Cooper unsuccessfully
sued local authorities,
including special prosecutor Larry Parrish
and Dist. Atty. Gen. Bill Gibbons, for civil
rights violations.
Value of home: $800,000 in Memphis, $3
million in Phoenix.
Value of commercial property in Shelby
County: $3 million

Age: 41
Memphis clubs: Black Tail Shake Joint,
Downtown Dolls, Ebony & Lace and The
Pony
Bio: After an unsuccessful run for the Long
Beach, Calif., City Council, Westlund turned
from politics to nightclubs, buying four
topless clubs in the Los Angeles area. In
summer 2005, Westlund came to Memphis
and purchased The Pony from Cooper and
took over two of Perritt’s businesses, King
of Clubs and Ebony & Lace. Westlund also
purchased the former Club 616 on Marshall
from Lunati and has since been battling the
city in court for permission to operate the
establishment as a strip club. In August,
Lunati sued Westlund over the club’s
original name, Platinum Dolls, which has
been changed to Downtown Dolls.
Value of home: Rents.
Value of commercial property in Shelby
County: $2.43 million

Age: 61
Memphis clubs: Platinum Plus, Tunica
Cabaret
Bio: A graduate of
Kingsbury High School in
Memphis, Lunati has been
a key player in the Bluff
City’s adult-entertainment
industry for three decades.
After serving jail time for
prostitution and obscenity
charges in 1982, Lunati
founded a 900-number
adult-chat business before
partnering with Cooper to open strip clubs in
Memphis and elsewhere. After he and
Cooper split up, Lunati took ownership of
Platinum Plus and recently purchased Tunica
Cabaret’s land and building.
Value of home: $588,500
Value of commercial property in Shelby
County: $3.27 million
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spelling. The girls were the attraction,
after all.
Yet Perritt didn’t survive to see his
new club flourish. Suffering from cancer, Perritt declared himself penniless,
collected federal aid and died in Tupelo
on June 22, 2005.
He left a five-page, handwritten will.
He listed the minimum prices his three
children — J.C. Youngblood and Joshua
and Angelica Perritt — should accept
for the strip clubs and requested that his
17-year-old, Angelica, operate Tunica
Cabaret. Perritt also instructed his kids
to use sales proceeds to pay off all of his
outstanding debts. “I don’t want anyone
to say I (expletive) them,” he wrote in
his will.
His estate eventually landed in probate court, where his debtors filed
claims. But his kids sold off the clubs
outside of the court’s purview.
p
California businessman Charles “Jerry”
y Westlund bought
g Kingg of Clubs for
$$1.2 million and took over Ebonyy &
Lace byy buying the property from its
landlord.
Tunica Cabaret went to a partnership
of Lunati, Perritt’s friend, Ron Kent, and
son J.C. Youngblood.
The probate court has not approved
any of the sales, records show. None of
Perritt’s financial information has been
filed. And some of his debts still haven’t
been paid.
What’s more, the lawyer overseeing
Perritt’s estate isn’t a likely representative of a man who spent the last
decade battling prostitution charges.
Ruby Wharton, the wife of Shelby
County’s mayor, is managing the settlement of Perritt’s property and assets.
She says nothing improper has occurred
and debtors will be paid.
“The estate has never run a strip
club,” Wharton says. “I don’t understand the newsworthiness of this.”
Her husband’s counterpart at Memphis City Hall, Mayor Willie Herenton,
has also benefited from strip-club money. He accepted $1,000 cash from Lunati
during his previous re-election bid, and
Lunati sponsored his benefit boxing
match against Joe Frazier on Thursday.
Stewart Fresh and his buddies from
Ole Miss were looking for a good time.
It was nearing midnight on Jan. 20,
2002, as Fresh, then 23, and seven of his
friends drove from Oxford to Platinum
Plus in Memphis.
They all sat in chairs around the circular main stage. Fresh downed his beer
and headed to the bar for a second,
squeezing in between two empty
barstools. He then felt a tap on his shoulder and turned.
“You’re in my spot,” a man told him.
“I’m just getting a drink,” Fresh answered.
He felt another tap.
“You didn’t hear me,” the man told
him. “You’re in my spot.”
“I’ll move as soon as I get my drink,”
he replied.
The man signaled to a bouncer, and
Fresh was quickly escorted out through
the backdoor.
“You need to go,” the bouncer told
him.
“Can you tell me why you removed
me from the club?” Fresh asked indig-
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“Memphis strip clubs are legendary for being bad. I would like to have clean, well-operated
clubs in a city with clearly defined laws that are enforced evenly at all of the clubs.”
CHARLES “JERRY” WESTLUND, owner of local strip clubs

to the dancer.

Steven G. Smith/The Commercial Appeal files

Michele Lunati, daughter of Platinum Plus owner Ralph Lunati, reads a temporary restraining order during a raid
that emptied the club in July 1996.

PROSTITUTION AND VIOLENCE
According to spokesman Sgt. Vince Higgins, illegal contact at strip clubs isn’t a
priority for Memphis police.
“It’s easy to go in there to give a ticket to a girl for throwing her G-string aside,”
Higgins says. “What’s more important are the more egregious offenses.”
And those have kept cops busy. From Jan. 1 to Oct. 31, prostitution and assault
were reported at most of the city’s strip clubs:
REPORTS OF PROSTITUTION
Babes Show Club: 3
Black Tail Shake Joint: 4
Gentlemen’s Club: 1
Gold Club: 1
New York New York: 1
Platinum Rose: 2
The Pony: 3

REPORTS OF ASSAULT
Babes Show Club: 1
Black Tail Shake Joint: 6
Christie’s Cabaret: 1
Downtown Dolls: 1
Ebonyy & Lace: 4
Gentlemen’s Club: 4
Gold Club: 1
Platinum Plus: 7
Platinum Rose: 5
Pure Passion: 3
Tunica Cabaret: 1

nantly.
“I don’t need to tell you anything,” the
bouncer replied.
Fresh had no way of knowing that the
man was more than a bouncer. His name
was Mike Thomas. He was an officer
from the Galloway Police Department
hired to work a security detail at Platinum Plus. Since Memphis police officers and Shelby County Sheriff’s
deputies are prohibited from working
security at strip clubs, Platinum Plus
hires cops from surrounding cities.
“I’m not going to leave unless you tell
me what I did,” Fresh demanded.
Thomas grabbed his radio. “I need
backup around the side,” he said.
Five other security guards, one an off-

duty police officer from Marion, Ark.,
quickly surrounded Fresh. He backed up.
And that’s when it hit him.
Pepper spray burned like hot embers
in his eyes.
“Almost simultaneously as the spray
hit my eyes, I just got hit in the nose, hit
in the side of the head and then covered
up my face,” Fresh would later recount
in a deposition.
p
Punches came “from everyy direction,”
,
he said,, and his feet finallyy gave
wayy
g
when he was hit in the legg with a club.
The next morning,
g, he awoke to a
swollen face and blurryy vision. He had a
broken nose and jaw,
two black eyes,
j
and a chipped
pp tooth.
Fresh sued, and a jury awarded $2.3

million in damages.
A judge
g
j g later reduced
to $890,000,
d the
t judgment
j g
$ ,
, which
Lunati’s insurance company paid.
It wasn’t the only incident for the
club.
Eric Utterback of Memphis settled
out of court in December 2003 for an
undisclosed amount after filing a lawsuit against Platinum Plus that alleged
he was beaten byy bouncers at the club.
Violence is a part
p of doingg business at
Memphis
strip
Duringg a 10p
p joints.
j
month period
from Jan. 1 to Oct. 31,,
p
Memphis
police
wrote 34 reports for
p
p
assault at the city’s
y clubs.
Some involved staff: On Mayy 19,, two
dancers at Black Tail Shake Joint,, formerlyy Kingg of Clubs,, alleged
g that the
club’s “house mom” — the woman who
takes care of the dancers backstage
g —
stabbed them with a pair of scissors.
Others involved customers and
dancers: On Aug. 4, a customer at Tunica Cabaret alleged that a dancer
struck him twice in the head with a
g
stiletto heel followingg an argument.
p police
p
In all,, Memphis
issued 157 rep
ports
at the city’s clubs from Jan. 1 to
Oct. 31.
p
Some of those reports
describe the
clubs as dens of thieves,, where customers are at the mercyy of their hosts.
g 5,, for example,
p , a man alleged
g
On Aug.
he was in the VIP room at Black Tail
Shake Joint when a dancer offered him
$
p , the
sex for $100.
He declined. Upset,
dancer left and returned with five seg
curityy guards.
$ , escortTheyy told him he owed $100,
ed him to the ATM and watched as he
withdrew $100 and handed the money

Charles “Jerry” Westlund stands 6foot-1 and weighs 275 pounds. He dresses handsomely, slicks his hair and keeps
a Marlboro Light between his fingers.
When Perritt passed away last year,
41-year-old Westlund replaced him as
the third man of Memphis’ strip club
triumvirate.
A former lobbyist
y and politician
p
in
Long
g Beach,, Calif.,, Westlund was convicted in 1998 of six felonyy counts of
state income tax evasion and two felonyy
forgery
g y counts before using
g California’s
first-time offender law to dismiss the
charges.
From politics, he turned to girls, becoming the owner of such Los Angelesarea strip clubs as Fantasy Ranch Gentlemen’s Club and Fantasy Castle.
As a board member for the Association of Club Executives, a trade group
for adult nightclubs, Westlund views
himself as part of a new breed of strip
club owners — a straight-up businessman, not a slimy sex purveyor.
“I’m not in this business to run brothels,” Westlund contends. “I say, ‘Bring
the sexy in; take the sex out.’ ”
Westlund purchased The Pony, formerly known as Tiffany’s, from Cooper
in July 2005 and later acquired Black
Tail Shake Joint and Ebony & Lace.
Additionally, in October 2005, Westlund bought the former Club 616 on
Marshall from Lunati for $640,000 and
has been locked in a legal battle with the
city over his efforts to turn Downtown
Dolls into downtown’s only strip club.
Westlund says he welcomes the consultant’s recommendations and any regulations that may result.
“Memphis strip clubs are legendary
for being bad,” he says. “I would like to
have clean, well-operated clubs in a city
with clearly defined laws that are enforced evenly at all of the clubs.”
g out as an outsider,,
He’s being singled
police raidWestlund claims. This yyear,, p
ed both Black Tail Shake Joint and
Downtown Dolls,, citing
g the clubs for
prostitution and ordinance violations.
Last month,, the Memphis
p
Alcohol
Commission fined Westlund $26,500
$ ,
for 37 violations at Black Tail Shake
Joint,, including
g 35 alleged
g incidents of
prostitution and pornographic acts in
p
six months.
Meanwhile, Platinum Plus, located
two blocks from a police substation on
Mt. Moriah, regularly operates with
bottomless dancers and full contact
with customers.
Among Platinum Plus owner Lunati’s
indirect connections to local police is
Ted Hansom, an attorney who not only
represents the strip club owner but also
individual police officers as the counsel
for the Memphis Police Association.
“What we need in Memphis,” Westlund says, “are checks and balances to
make sure that enforcement is even and
fair.”
For now, he’ll have to settle for a consultant’s $38,000 study.
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MEMPHIS,TN – Drugs, violence, a pattern of
illegal activity – all that could lead to a "public
nuisance" label for clubs and other businesses.
That's why the Plush nightclub on Beale Street
is closed tonight.
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Shelby County District Attorney Bill Gibbons says before any business is shut down,
prosecutors have to prove a “pattern of illegal activity.” It’s a case his office is making now
against Plush, and it’s a case they’ve already won against other nightclubs in Memphis.
"I think it's very effective - so far we have used our nuisance law over 200 times,” Gibbons
explained.
The majority of those cases involved drug houses, but not all.
“We have also used it against specific clubs where we have found illegal activity,” Gibbons
said. “Sometimes that activity can be prostitution, other times drug activities, other times
repeated acts of violence. It depends on the club.
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"There are a number of clubs which no longer exist as a result of a nuisance action,” he
continued. “Denim and Diamonds would be an example. Black Tail Shake Joint is another
example. Of course, Platinum Plus."
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Gibbons thinks that's the best fate for the Plush club too, but not every property hit with a
nuisance action gets shut down.
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“Sometimes we work out a consent order with the owner or operator to set up specific
guidelines under which they can continue to operate,” Gibbons said. "Other times it’s our
position that that operator should be ordered to cease operations permanently. That's what
we're asking for at the Plush club, for example.

Miller Dental Health
Helping Children One Tooth At A Time.

“So it really depends on circumstances, and whether we feel we should give that owner a
second chance,” he continued, “or we feel that there is a pattern of illegal activity so that we
need to ask the court to shut that operation down.”
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U.S. District Court
Western District of Tennessee (Memphis)
CRIMINAL DOCKET FOR CASE #: 2:07-cr-20337-SHM All Defendants

Case title: USA v. Lunati

Date Filed: 11/05/2007

Assigned to: Judge Samuel H. Mays, Jr
Defendant
Ralph Lunati (1)

represented by Leslie I. Ballin
BALLIN BALLIN & FISHMAN
200 Jefferson Ave.
Ste. 1250
Memphis, TN 38103
901-525-6278
Fax: 901-525-6294
Email: june@bbfpc.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Retained
Thomas E. Hansom
LAW OFFICE OF THOMAS E.
HANSOM
659 Freeman Street
Memphis, TN 38122-3728
901-327-4243
Fax: 901-324-5123
Email: hansomt@bellsouth.net
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Retained

Pending Counts

Disposition

18:371.F CONSPIRACY TO
DEFRAUD THE UNITED STATES
(1)
28:2461C.F CRIMINAL
FORFEITURE
(2)
Highest Offense Level (Opening)
Felony
Terminated Counts

Disposition
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None
Highest Offense Level (Terminated)
None
Complaints

Disposition

None

Plaintiff
represented by Frederick H. Godwin
U.S. ATTORNEY'S OFFICE
167 N. Main St.
Ste. 800
Memphis, TN 38103
901-544-4231
Fax: 901-544-0854
Email: fred.godwin@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

USA

Scott F. Leary
U.S. ATTORNEY'S OFFICE
167 N. Main St.
Ste. 800
Memphis, TN 38103
901-544-4231
Email: scott.leary@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Date Filed

#

Docket Text

11/05/2007

1 ORDER to Unseal Information as to Ralph Lunati. Signed by Judge
Samuel H. Mays Jr. on 11/5/2007. (cas) (Entered: 11/06/2007)

11/05/2007

2 INFORMATION as to Ralph Lunati (1) count(s) 1, 2. (cas) (Entered:
11/06/2007)

11/05/2007

3 WAIVER OF INDICTMENT as to Ralph Lunati (cas) (Entered:
11/06/2007)

11/05/2007

4 MINUTES: FILING OF CRIMINAL INFORMATION (# 07-I-037) &
GUILTY PLEA as toRalph Lunati held on 11/05/2007 before Judge
Samuel H. Mays Jr. Deft present w/attys Ted Hansom & Leslie Ballin;
AUSA Scott Leary & Fred Godwin; USPO Andy Granberry. Deft sworn
& advised of charges & rights to grand jury; Waiver of Indictment
explained & signed. Written Plea Agreement filed in open court. After
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plea colloquy & basis in fact by govt, Court accepted deft's guilty plea to
Cnt 1 of Information; deft consents to forfeiture contained in Cnt 2 of the
Information. Sentencing set Friday, 02/15/2008 @ 01:30 PM. Deft
released on ROR bond; Bond papers explained & signed. (Court Reporter
Sharlyn Phillips)(jl) (Entered: 11/07/2007)
11/07/2007

5 SETTING LETTER as to Ralph Lunati. Sentencing set for Friday,
2/15/2008 at 01:30 PM in Courtroom 2 - Memphis before Judge Samuel
H. Mays Jr. (jl) (Entered: 11/07/2007)
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BOARD OF COUNTY COMMISSIONERS OF
JEFFERSON COUNTY, KANSAS
RESOLUTION NO. 2011-013

A RESOLUTION ADOPTING AMENDED LICENSING REQUIREMENTS AND
REGULATIONS FOR SEXUALLY ORIENTED BUSINESSES WITHIN JEFFERSON
COUNTY AND REPEALING RESOLUTION NO. 2011-10.
–
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

Preamble
Purpose; Findings and Rationale.
Definitions.
License Required.
Issuance of License.
Fees.
Inspection.
Expiration and Renewal of License.
Suspension.
Revocation.
Hearing; License Denial, Suspension, Revocation; Appeal.
Transfer of License.
Hours of Operation.
Regulations Pertaining to Exhibition of Sexually Explicit Films on Premises.
Loitering, Exterior Lighting and Monitoring, and Interior Lighting Requirements.
Penalties and Enforcement.
Applicability of Resolution to Existing Businesses.
Prohibited Conduct.
Scienter Required to Prove Violation or Business Licensee Liability.
Failure of County to Meet Deadline Not to Risk Applicant/Licensee Rights.
Severability.
Conflicting Code Provisions Repealed; Resolution No. 2011-10 Repealed.
Effective Date.

WHEREAS, sexually oriented businesses require special supervision from the public safety
agencies of the County in order to protect and preserve the health, safety, and welfare of the patrons
of such businesses as well as the citizens of the County; and
WHEREAS, the Board of Commissioners finds that sexually oriented businesses, as a
category of establishments, are frequently used for unlawful sexual activities, including prostitution
and sexual liaisons of a casual nature; and
WHEREAS, there is convincing documented evidence that sexually oriented businesses, as
a category of establishments, have deleterious secondary effects and are often associated with crime
and adverse effects on surrounding properties; and
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WHEREAS, the Board of Commissioners desires to minimize and control these adverse
effects and thereby protect the health, safety, and welfare of the citizenry; protect the citizens from
crime; preserve the quality of life; preserve the character of surrounding neighborhoods and deter
the spread of urban blight; and
WHEREAS, certain sexually oriented products and services offered to the public are
recognized as not inherently expressive and not protected by the First Amendment, see, e.g., Sewell
v. Georgia, 233 S.E.2d 187 (Ga. 1977), dismissed for want of a substantial federal question, 435
U.S. 982 (1978) (sexual devices); FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 224 (1990) (escort
services and sexual encounter services); Williams v. Morgan, 478 F.3d 1316 (11th Cir. 2007)
(upholding ban on sexual novelty devices); and
WHEREAS, there is documented evidence of sexually oriented businesses, including adult
bookstores and adult video stores, manipulating their inventory and/or business practices to avoid
regulation while retaining their essentially “adult” nature, see, e.g., City of New York v. Hommes,
724 N.E.2d 368 (N.Y. 1999); Taylor v. State, No. 01-01-00505-CR, 2002 WL 1722154 (Tex. App.
July 25, 2002) (noting that “the nonadult video selections appeared old and several of its display
cases were covered with cobwebs”); Z.J. Gifts D-4, L.L.C. v. City of Littleton, Civil Action No. 99N-1696, Memorandum Decision and Order (D. Colo. March 31, 2001) (finding “plaintiff’s
argument that it is not an adult entertainment establishment frivolous at best”); People ex rel. Deters
v. The Lion’s Den, Inc., Case No. 04-CH-26, Modified Permanent Injunction Order (Ill. Fourth
Judicial Circuit, Effingham County, July 13, 2005) (noting that “the accuracy and credibility” of the
evidence on inventory in a Lion’s Den was suspect, and that testimony was “less than candid” and
“suggested an intention to obscure the actual amount of sexually explicit material sold”); and
WHEREAS, the County intends to regulate such businesses as sexually oriented
businesses through a narrowly tailored ordinance designed to serve the substantial government
interest in preventing the negative secondary effects of sexually oriented businesses; and
WHEREAS, the County’s regulations shall be narrowly construed to accomplish this
end; and
WHEREAS, the County recognizes its constitutional duty to interpret, construe, and
amend its laws to comply with constitutional requirements as they are announced; and
WHEREAS, with the passage of any resolution, the County and the Board of
Commissioners accept as binding the applicability of general principles of criminal and civil law
and procedure and the rights and obligations under the United States and Kansas Constitutions,
Kansas Code, and the Kansas Rules of Civil and Criminal Procedure; and
WHEREAS, it is not the intent of this Resolution to suppress any speech activities
protected by the U.S. Constitution or the Kansas Constitution, but to enact legislation to further the
content-neutral governmental interests of the County, to wit, the controlling of secondary effects of
sexually oriented businesses; and
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WHEREAS, the County previously established licensing requirements and regulations
for sexually oriented businesses by the adoption of Resolution No. 2011-10; and
WHEREAS, the County desires to repeal Resolution No. 2011-10 and adopt amended
licensing requirements and regulations for sexually oriented businesses, so that they read as set
forth in this Resolution.
NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF JEFFERSON COUNTY, KANSAS, that:
Section 1. Purpose; findings and rationale.
(a)
Purpose. It is the purpose of this Resolution to regulate sexually oriented businesses
in order to promote the health, safety, and general welfare of the citizens of the County, and to
establish reasonable and uniform regulations to prevent the deleterious secondary effects of sexually
oriented businesses within the County. The provisions of this Resolution have neither the purpose
nor effect of imposing a limitation or restriction on the content or reasonable access to any
communicative materials, including sexually oriented materials. Similarly, it is neither the intent
nor effect of this Resolution to restrict or deny access by adults to sexually oriented materials
protected by the First Amendment, or to deny access by the distributors and exhibitors of sexually
oriented entertainment to their intended market. Neither is it the intent nor effect of this Resolution
to condone or legitimize the distribution of obscene material.
(b)
Findings and Rationale. Based on evidence of the adverse secondary effects of adult
uses presented in hearings and in reports made available to the Board of Commissioners, and on
findings, interpretations, and narrowing constructions incorporated in the cases of City of Littleton v.
Z.J. Gifts D-4, L.L.C., 541 U.S. 774 (2004); City of Los Angeles v. Alameda Books, Inc., 535 U.S.
425 (2002); City of Erie v. Pap’s A.M., 529 U.S. 277 (2000); City of Renton v. Playtime Theatres,
Inc., 475 U.S. 41 (1986); Young v. American Mini Theatres, 427 U.S. 50 (1976); Barnes v. Glen
Theatre, Inc., 501 U.S. 560 (1991); California v. LaRue, 409 U.S. 109 (1972); N.Y. State Liquor
Authority v. Bellanca, 452 U.S. 714 (1981); City of Dallas v. Stanglin, 490 U.S. 19 (1989); and
Doctor John’s, Inc. v. Wahlen, 542 F.3d 787 (10th Cir. 2008); Moody v. Bd. of Comm’rs of County
of Shawnee, 237 Kan. 67 (1985); DPR, Inc. v. City of Pittsburg, 24 Kan. App. 2d 703 (1998);
Abilene Retail #30, Inc. v. Bd. of Comm’rs of Dickinson County, 492 F.3d 1164 (10th Cir. 2007);
Doctor John’s, Inc. v. City of Roy, 465 F.3d 1150 (10th Cir. 2006); Heideman v. South Salt Lake
City, 165 Fed. Appx. 627 (10th Cir. 2006); Heideman v. South Salt Lake City, 348 F.3d 1182 (10th
Cir. 2003); Z.J. Gifts D-4, L.L.C. v. City of Littleton, 311 F.3d 1220 (10th Cir. 2002); Essence, Inc.
v. City of Federal Heights, 285 F.3d 1272 (10th Cir. 2002); O’Connor v. City and County of
Denver, 894 F.2d 1210 (10th Cir. 1990); Z.J. Gifts D-2, L.L.C. v. City of Aurora, 136 F.3d 683 (10th
Cir. 1998); Dodger’s Bar & Grill, Inc. v. Johnson County, 98 F.3d 1262 (10th Cir. 1996); Dodger’s
Bar & Grill, Inc. v. Johnson County, 32 F.3d 1436 (10th Cir. 1994); American Target Advertising,
Inc. v. Giani, 199 F.3d 1241 (10th Cir. 2000); Cortese v. Black, No. 95-1429, 87 F.3d 1327 (10th
Cir. June 25, 1996) (table); Imaginary Images, Inc. v. Evans, 612 F.3d 736 (4th Cir. 2010); LLEH,
Inc. v. Wichita County, 289 F.3d 358 (5th Cir. 2002); Plaza Group Properties, LLC v. Spencer
County Plan Commission, 877 N.E.2d 877 (Ind. Ct. App. 2007); Flanigan’s Enters., Inc. v. Fulton
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County, 596 F.3d 1265 (11th Cir. 2010); East Brooks Books, Inc. v. Shelby County, 588 F.3d 360
(6th Cir. 2009); Entm’t Prods., Inc. v. Shelby County, 588 F.3d 372 (6th Cir. 2009); Sensations, Inc.
v. City of Grand Rapids, 526 F.3d 291 (6th Cir. 2008); World Wide Video of Washington, Inc. v.
City of Spokane, 368 F.3d 1186 (9th Cir. 2004); Ben’s Bar, Inc. v. Village of Somerset, 316 F.3d
702 (7th Cir. 2003); Peek-a-Boo Lounge v. Manatee County, 630 F.3d 1346 (11th Cir. 2011);
Daytona Grand, Inc. v. City of Daytona Beach, 490 F.3d 860 (11th Cir. 2007); Williams v. Morgan,
478 F.3d 1316 (11th Cir. 2007); Jacksonville Property Rights Ass’n, Inc. v. City of Jacksonville,
2011 WL 1085629 (11th Cir. Mar. 25, 2011); H&A Land Corp. v. City of Kennedale, 480 F.3d 336
(5th Cir. 2007); Hang On, Inc. v. City of Arlington, 65 F.3d 1248 (5th Cir. 1995); Fantasy Ranch,
Inc. v. City of Arlington, 459 F.3d 546 (5th Cir. 2006); Illinois One News, Inc. v. City of Marshall,
477 F.3d 461 (7th Cir. 2007); G.M. Enterprises, Inc. v. Town of St. Joseph, 350 F.3d 631 (7th Cir.
2003); Richland Bookmart, Inc. v. Knox County, 555 F.3d 512 (6th Cir. 2009); Richland Bookmart,
Inc. v. Nichols, 137 F.3d 435 (6th Cir. 1998); Spokane Arcade, Inc. v. City of Spokane, 75 F.3d 663
(9th Cir. 1996); City of New York v. Hommes, 724 N.E.2d 368 (N.Y. 1999); Taylor v. State, No. 0101-00505-CR, 2002 WL 1722154 (Tex. App. July 25, 2002); Gammoh v. City of La Habra, 395
F.3d 1114 (9th Cir. 2005); Z.J. Gifts D-4, L.L.C. v. City of Littleton, Civil Action No. 99-N-1696,
Memorandum Decision and Order (D. Colo. March 31, 2001); People ex rel. Deters v. The Lion’s
Den, Inc., Case No. 04-CH-26, Modified Permanent Injunction Order (Ill. Fourth Judicial Circuit,
Effingham County, July 13, 2005); Reliable Consultants, Inc. v. City of Kennedale, No. 4:05-CV166-A, Findings of Fact and Conclusions of Law (N.D. Tex. May 26, 2005);
and based upon reports concerning secondary effects occurring in and around sexually oriented
businesses, including, but not limited to, Austin, Texas - 1986; Indianapolis, Indiana - 1984;
Garden Grove, California - 1991; Houston, Texas - 1983, 1997; Phoenix, Arizona - 1979, 1995-98;
Chattanooga, Tennessee - 1999-2003; Los Angeles, California - 1977; Whittier, California - 1978;
Spokane, Washington - 2001; St. Cloud, Minnesota - 1994; Littleton, Colorado - 2004; Oklahoma
City, Oklahoma - 1986; Dallas, Texas - 1997; Ft. Worth, Texas – 2004; Kennedale, Texas – 2005;
Greensboro, North Carolina - 2003; Amarillo, Texas - 1977; Jackson County, Missouri – 2008;
Louisville, Kentucky – 2004; New York, New York Times Square - 1994; the Report of the
Attorney General's Working Group On The Regulation Of Sexually Oriented Businesses, (June 6,
1989, State of Minnesota); Dallas, Texas – 2007; “Rural Hotspots: The Case of Adult Businesses,”
19 Criminal Justice Policy Review 153 (2008); and “Correlates of Current Transactional Sex among
a Sample of Female Exotic Dancers in Baltimore, MD,” Journal of Urban Health (2011),
the Board of Commissioners finds:
(1)
Sexually oriented businesses, as a category of commercial uses, are
associated with a wide variety of adverse secondary effects including, but not limited to, personal
and property crimes, prostitution, potential spread of disease, lewdness, public indecency, obscenity,
illicit drug use and drug trafficking, negative impacts on surrounding properties, urban blight, litter,
and sexual assault and exploitation. Alcohol consumption impairs judgment and lowers inhibitions,
thereby increasing the risk of adverse secondary effects.
(2)
Each of the foregoing negative secondary effects constitutes a harm which
the County has a substantial government interest in preventing and/or abating. This substantial
government interest in preventing secondary effects, which is the County’s rationale for this
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Resolution, exists independent of any comparative analysis between sexually oriented and nonsexually oriented businesses. Additionally, the County’s interest in regulating sexually oriented
businesses extends to preventing future secondary effects of either current or future sexually
oriented businesses that may locate in the County. The County finds that the cases and
documentation relied on in this Resolution are reasonably believed to be relevant to said secondary
effects.
The County hereby adopts and incorporates herein its stated findings and legislative record related
to the adverse secondary effects of sexually oriented businesses, including the judicial opinions and
reports related to such secondary effects.
Section 2. Definitions.
For purposes of this Resolution, the words and phrases defined in the sections hereunder shall
have the meanings therein respectively ascribed to them unless a different meaning is clearly
indicated by the context.
“Adult Cabaret” means a nightclub, bar, juice bar, restaurant, bottle club, or similar commercial
establishment, regardless of whether alcoholic beverages are served, which regularly features
live semi-nude conduct. No establishment shall avoid classification as an adult cabaret by
offering or featuring nudity.
“Characterized by” means describing the essential character or quality of an item. As applied in
this Resolution, no business shall be classified as a sexually oriented business by virtue of showing,
selling, or renting materials rated NC-17 or R by the Motion Picture Association of America.
“County” means Jefferson County, Kansas.
“Employ, Employee, and Employment” describe and pertain to any person who performs any
service on the premises of a sexually oriented business, on a full time, part time, or contract
basis, regardless of whether the person is denominated an employee, independent contractor,
agent, lessee, or otherwise. Employee does not include a person exclusively on the premises for
repair or maintenance of the premises or for the delivery of goods to the premises.
“Establish or Establishment” means and includes any of the following:
(a)
business;

The opening or commencement of any sexually oriented business as a new

(b)
The conversion of an existing business, whether or not a sexually oriented
business, to any sexually oriented business; or
(c)
The addition of any sexually oriented business to any other existing sexually
oriented business.
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“Floor Space” means the floor area inside an establishment that is visible or accessible to patrons
for any reason, excluding restrooms.
“Hearing Officer” means an attorney, not otherwise employed by the County, who is licensed to
practice law in Kansas, and retained to serve as an independent tribunal to conduct hearings
under this Resolution.
“Influential Interest” means any of the following: (1) the actual power to operate the sexually
oriented business or control the operation, management or policies of the sexually oriented
business or legal entity which operates the sexually oriented business, (2) ownership of a
financial interest of thirty percent (30%) or more of a business or of any class of voting securities
of a business, or (3) holding an office (e.g., president, vice president, secretary, treasurer,
managing member, managing director, etc.) in a legal entity which operates the sexually oriented
business.
“Instruments, devices or paraphernalia which are designed for use in connection with specified
sexual activities” shall not be construed to include devices primarily intended for protection
against sexually transmitted diseases or for preventing pregnancy.
“Licensee” means a person in whose name a license to operate a sexually oriented business has
been issued, as well as the individual or individuals listed as an applicant on the application for a
sexually oriented business license. In the case of an “employee,” it shall mean the person in
whose name the sexually oriented business employee license has been issued.
“Nudity” or a “State of Nudity” has the same meaning as in K.S.A. 12-770.
“Operator” means any person on the premises of a sexually oriented business who causes the
business to function or who puts or keeps in operation the business or who is authorized to
manage the business or exercise overall operational control of the business premises. A person
may be found to be operating or causing to be operated a sexually oriented business regardless of
whether that person is an owner, part owner, or licensee of the business.
“Person” means an individual, proprietorship, partnership, corporation, association, or other
legal entity.
“Premises” means the real property upon which the sexually oriented business is located, and all
appurtenances thereto and buildings thereon, including, but not limited to, the sexually oriented
business, the grounds, private walkways, and parking lots and/or parking garages adjacent
thereto, under the ownership, control, or supervision of the licensee, as described in the
application for a sexually oriented business license.
“Regularly” means the consistent and repeated doing of an act on an ongoing basis.
“Semi-Nude” or in a “Semi-Nude Condition” has the same meaning as in K.S.A. 12-770.
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“Sexually Oriented Business” has the same meaning as in K.S.A. 12-770 except that the term
“adult cabaret” has the meaning provided in this Resolution. To the extent that the definitions in
K.S.A. 12-770, or the definition of “adult cabaret” in this Resolution, employ a term not defined
in K.S.A. 12-770 but that is defined in this Resolution, the definition in this Resolution shall
provide the meaning for that term.
“Specified Anatomical Areas” has the same meaning as in K.S.A. 12-770.
“Specified Criminal Activity” means any of the following specified crimes for which less than
five years has elapsed since the date of conviction or the date of release from confinement for the
conviction, whichever is the later date:
(a)
any sex offense set forth in Chapter 21, Article 35, of the Kansas Statutes Annotated,
or amendments thereto;
(b)
any crime set forth in the Kansas Uniform Controlled Substances Act, Chapter 65,
Article 41, of the Kansas Statutes Annotated, or amendments thereto;
(c)

incest (K.S.A. 2 1-3602, or amendments thereto);

(d)

aggravated incest (K.S.A. 2 1-3603, or amendments thereto);

(e)
furnishing alcoholic liquor or cereal malt beverage to a minor (K.S.A. 21-3610, or
amendments thereto);
(f)
furnishing alcoholic beverages to a minor for illicit purposes (K.S.A. 2l-36l0b, or
amendments thereto);
(g)

promoting obscenity (K.S.A. 21-4301);

(h)

promoting obscenity to minors (K.S.A. 21-4301a);

(i)

promotion to minors of obscenity harmful to minors (K.S.A. 2l-4301c);

(j)

any attempt, solicitation, or conspiracy to commit one of the foregoing offenses; or

(k)
any offense in another jurisdiction that, had the predicate act(s) been committed in
Kansas, would have constituted any of the foregoing offenses.
“Specified Sexual Activity” means any of the following:
(a)

intercourse, oral copulation, masturbation or sodomy; or

(b)
excretory functions as a part of or in connection with any of the activities
described in (a) above.
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“Transfer of Ownership or Control” of a sexually oriented business means any of the following:
(a)

The sale, lease, or sublease of the business;

(b)
The transfer of securities which constitute an influential interest in the business,
whether by sale, exchange, or similar means; or
(c)
The establishment of a trust, gift, or other similar legal device which transfers the
ownership or control of the business, except for transfer by bequest or other operation of law
upon the death of the person possessing the ownership or control.
“Viewing Room” means the room, booth, or area where a patron of a sexually oriented business
would ordinarily be positioned while watching a film, videocassette, digital video disc, or other
video reproduction.
Section 3. License required.
(a)
Business License. It shall be unlawful for any person to operate a sexually oriented
business in the County without a valid sexually oriented business license.
(b)
Employee License. It shall be unlawful for any person to be an “employee,” as defined in
this Resolution, of a sexually oriented business in the County without a valid sexually oriented
business employee license, except that a person who is a licensee under a valid sexually oriented
business license shall not be required to also obtain a sexually oriented business employee
license.
(c)
Application. An applicant for a sexually oriented business license or a sexually oriented
business employee license shall file in person at the office of the County Clerk a completed
application made on a form provided by the County Clerk. A sexually oriented business may
designate an individual with an influential interest in the business to file its application for a
sexually oriented business license in person on behalf of the business. The application shall be
signed as required by subsection (d) herein and shall be notarized. An application shall be
considered complete when it contains, for each person required to sign the application, the
information and/or items required in this subsection (c), accompanied by the appropriate
licensing fee:
(1)
The applicant’s full legal name and any other names used by the applicant in the
preceding five (5) years.
(2)

Current business address or another mailing address for the applicant.

(3)
Written proof of age, in the form of a driver’s license, a picture identification
document containing the applicant’s date of birth issued by a governmental agency, or a copy of
a birth certificate accompanied by a picture identification document issued by a governmental
agency.
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(4)
If the application is for a sexually oriented business license, the business name,
location, legal description, mailing address and phone number of the sexually oriented business.
(5)
If the application is for a sexually oriented business license, the name and
business address of the statutory agent or other agent authorized to receive service of process.
(6)
A statement of whether an applicant has been convicted of or has pled guilty or
nolo contendere to a specified criminal activity as defined in this Resolution, and if so, each
specified criminal activity involved, including the date, place, and jurisdiction of each as well as
the dates of conviction and release from confinement, where applicable.
(7)
A statement of whether any sexually oriented business in which an applicant has
had an influential interest, has, in the previous five (5) years (and at a time during which the
applicant had the influential interest):
(i)

been declared by a court of law to be a nuisance; or

(ii)

been subject to a court order of closure or padlocking.

(8)
An application for a sexually oriented business license shall be accompanied by a
legal description of the property where the business is located and a sketch or diagram showing
the configuration of the premises, including a statement of total floor area occupied by the
business and a statement of floor area visible or accessible to patrons for any reason, excluding
restrooms. The sketch or diagram need not be professionally prepared but shall be drawn to a
designated scale or drawn with marked dimensions of the interior of the premises to an accuracy
of plus or minus six (6) inches. Applicants who are required to comply with the stage, booth,
and/or room configuration requirements of this Resolution shall submit a diagram indicating that
the setup and configuration of the premises meets the requirements of the applicable regulations.
The County Clerk may waive the requirements of this subsection (8) for a renewal application if
the applicant adopts a legal description and a sketch or diagram that was previously submitted
and certifies that the configuration of the premises has not been altered since it was prepared.
The information provided pursuant to this subsection (c) shall be supplemented in writing by
certified mail, return receipt requested, to the County Clerk within ten (10) working days of a
change of circumstances which would render the information originally submitted false or
incomplete.
(d)
Signature. A person who seeks a sexually oriented business employee license under this
section shall sign the application for a license. If a person who seeks a sexually oriented
business license under this section is an individual, he shall sign the application for a license as
applicant. If a person who seeks a sexually oriented business license is other than an individual,
each person with an influential interest in the sexually oriented business or in a legal entity that
controls the sexually oriented business shall sign the application for a license as applicant. Each
applicant must be qualified under this Resolution and each applicant shall be considered a
licensee if a license is granted.
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(e)
The information provided by an applicant in connection with an application for a license
under this Resolution shall be maintained by the office of the County Clerk on a confidential
basis, and such information may be disclosed only as may be required, and only to the extent
required, by governing law or court order. Any information protected by the right to privacy as
recognized by state or federal law shall be redacted prior to such disclosure.
Section 4. Issuance of license.
(a)
Business License. Upon the filing of a completed application for a sexually oriented
business license, the County Clerk shall immediately issue a Temporary License to the applicant
if the completed application is from a preexisting sexually oriented business that is lawfully
operating in the County and the completed application, on its face, indicates that the applicant is
entitled to an annual sexually oriented business license. The Temporary License shall expire
upon the final decision of the County to deny or grant an annual license. Within twenty (20)
days of the filing of a completed sexually oriented business license application, the County Clerk
shall either issue a license to the applicant or issue a written notice of intent to deny a license to
the applicant. The County Clerk shall issue a license unless:
(1)

An applicant is less than eighteen (18) years of age.

(2)
An applicant has failed to provide information required by this Resolution for
issuance of a license or has falsely answered a question or request for information on the
application form.
(3)

The license application fee required by this Resolution has not been paid.

(4)
The sexually oriented business, as defined herein, is not in compliance with the
interior configuration requirements of this Resolution or is not in compliance with the locational
requirements of the Zoning Regulations of Jefferson County, Kansas.
(5)
Any sexually oriented business in which an applicant has had an influential
interest, has, in the previous five (5) years (and at a time during which the applicant had the
influential interest):
(i)

been declared by a court of law to be a nuisance; or

(ii)

been subject to an order of closure or padlocking.

(6)
An applicant has been convicted of or pled guilty or nolo contendere to a
specified criminal activity, as defined in this Resolution.
(b)
Employee License. Upon the filing of a completed application for a sexually oriented
business employee license, the County Clerk shall immediately issue a Temporary License to the
applicant if the applicant seeks licensure to work in a licensed sexually oriented business and the
completed application, on its face, indicates that the applicant is entitled to an annual sexually
oriented business employee license. The Temporary License shall expire upon the final decision
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of the County to deny or grant an annual license. Within twenty (20) days of the filing of a
completed sexually oriented business employee license application, the County Clerk shall either
issue a license to the applicant or issue a written notice of intent to deny a license to the
applicant. The County Clerk shall issue a license unless:
(1)

The applicant is less than eighteen (18) years of age.

(2)
The applicant has failed to provide information as required by this Resolution for
issuance of a license or has falsely answered a question or request for information on the
application form.
(3)

The license application fee required by this Resolution has not been paid.

(4)
Any sexually oriented business in which the applicant has had an influential
interest, has, in the previous five (5) years (and at a time during which the applicant had the
influential interest):
(i)

been declared by a court of law to be a nuisance; or

(ii)

been subject to an order of closure or padlocking.

(5)
The applicant has been convicted of or pled guilty or nolo contendere to a
specified criminal activity, as defined in this Resolution.
(c)
The license, if granted, shall state on its face the name of the person or persons to whom
it is granted, the number of the license issued to the licensee(s), the expiration date, and, if the
license is for a sexually oriented business, the address of the sexually oriented business. A
license granted hereunder does not constitute a certification or representation that the sexually
oriented business complies with the location requirements for sexually oriented businesses under
state or local law. The sexually oriented business license shall be posted in a conspicuous place
at or near the entrance to the sexually oriented business so that it may be read at any time that the
business is occupied by patrons or is open to the public. A sexually oriented business employee
shall keep the employee’s license on his or her person or on the premises where the licensee is
then working or performing.
Section 5. Fees.
The initial license and annual renewal fees for sexually oriented business licenses and sexually
oriented business employee licenses shall be as follows: one hundred dollars ($100) for the
initial fee for a sexually oriented business license and fifty dollars ($50) for annual renewal; fifty
dollars ($50) for the initial sexually oriented business employee license and twenty-five dollars
($25) for annual renewal.
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Section 6. Inspection.
Sexually oriented businesses and sexually oriented business employees shall permit the County
Clerk and his or her agents to inspect, from time to time on an occasional basis, the portions of
the sexually oriented business premises where patrons are permitted, for the purpose of ensuring
compliance with the specific regulations of this Resolution, during those times when the sexually
oriented business is occupied by patrons or is open to the public. This section shall be narrowly
construed by the County to authorize reasonable inspections of the licensed premises pursuant to
this Resolution, but not to authorize a harassing or excessive pattern of inspections.
Section 7. Expiration and renewal of license.
(a)
Each license shall remain valid for a period of one calendar year from the date of
issuance unless otherwise suspended or revoked. Such license may be renewed only by making
application and payment of a fee as provided in this Resolution.
(b)
Application for renewal of an annual license should be made at least ninety (90) days
before the expiration date of the current annual license, and when made less than ninety (90)
days before the expiration date, the expiration of the current license will not be affected.
Section 8. Suspension.
(a)
The County Clerk shall issue a written notice of intent to suspend a sexually oriented
business license for a period not to exceed thirty (30) days if the sexually oriented business
licensee has knowingly or recklessly violated this Resolution or has knowingly or recklessly
allowed an employee or any other person to violate this Resolution.
(b)
The County Clerk shall issue a written notice of intent to suspend a sexually oriented
business employee license for a period not to exceed thirty (30) days if the employee licensee has
knowingly or recklessly violated this Resolution.
Section 9. Revocation.
(a)
The County Clerk shall issue a written notice of intent to revoke a sexually oriented
business license or a sexually oriented business employee license, as applicable, if the licensee
knowingly or recklessly violates this Resolution or has knowingly or recklessly allowed an
employee or any other person to violate this Resolution and a suspension of the licensee’s license
has become effective within the previous twelve-month (12-mo.) period.
(b)
The County Clerk shall issue a written notice of intent to revoke a sexually oriented
business license or a sexually oriented business employee license, as applicable, if:
(1)
The licensee has knowingly given false information in the application for the
sexually oriented business license or the sexually oriented business employee license;
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(2)
The licensee has knowingly or recklessly engaged in or allowed possession, use,
or sale of controlled substances on the premises of the sexually oriented business;
(3)
The licensee has knowingly or recklessly engaged in or allowed prostitution on
the premises of the sexually oriented business;
(4)
The licensee knowingly or recklessly operated the sexually oriented business
during a period of time when the license was finally suspended or revoked;
(5)
The licensee has knowingly or recklessly engaged in or allowed any specified
sexual activity or specified criminal activity to occur in or on the premises of the sexually
oriented business;
(6)
The licensee has knowingly or recklessly allowed a person under the age of
twenty-one (21) years to consume alcohol on the premises of the sexually oriented business; or
(7)
The licensee has knowingly or recklessly allowed a person under the age of
eighteen (18) years to appear in a semi-nude condition or in a state of nudity on the premises of
the sexually oriented business.
(c)
The fact that any relevant conviction is being appealed shall have no effect on the
revocation of the license, provided that, if any conviction which serves as a basis of a license
revocation is overturned or reversed on appeal, that conviction shall be treated as null and of no
effect for revocation purposes.
(d)
When, after the notice and hearing procedure described in this Resolution, the County
revokes a license, the revocation shall continue for one (1) year and the licensee shall not be
issued a sexually oriented business license or sexually oriented business employee license for
one (1) year from the date revocation becomes effective.
Section 10. Hearing; license denial, suspension, revocation; appeal.
(a)
When the County Clerk issues a written notice of intent to deny, suspend, or revoke a
license, the County Clerk shall immediately send such notice, which shall include the specific
grounds under this Resolution for such action, to the applicant or licensee (respondent) by
personal delivery or certified mail. The notice shall be directed to the most current business
address or other mailing address on file with the County Clerk for the respondent. The notice
shall also set forth the following: The respondent shall have ten (10) days after the delivery of
the written notice to submit, at the office of the County Clerk, a written request for a hearing. If
the respondent does not request a hearing within said ten (10) days, the County Clerk’s written
notice shall become a final denial, suspension, or revocation, as the case may be, on the thirtieth
(30th) day after it is issued, and shall be subject to the provisions of subsection (b) of this
Section.
If the respondent does make a written request for a hearing within said ten (10) days, then the
County Clerk shall, within ten (10) days after the submission of the request, send a notice to the
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respondent indicating the date, time, and place of the hearing. The hearing shall be conducted
not less than ten (10) days nor more than twenty (20) days after the date that the hearing notice is
issued. The County shall provide for the hearing to be transcribed.
At the hearing, the respondent shall have the opportunity to present all of respondent’s
arguments and to be represented by counsel, present evidence and witnesses on his or her behalf,
and cross-examine any of the County Clerk’s witnesses. The County Clerk shall also be
represented by counsel, and shall bear the burden of proving the grounds for denying,
suspending, or revoking the license. The hearing shall take no longer than two (2) days, unless
extended at the request of the respondent to meet the requirements of due process and proper
administration of justice. The Hearing Officer shall issue a final written decision, including
specific reasons for the decision pursuant to this Resolution, to the respondent within five (5)
days after the hearing.
If the decision is to deny, suspend, or revoke the license, the decision shall advise the respondent
of the right to appeal such decision to a court of competent jurisdiction, and the decision shall not
become effective until the thirtieth (30th) day after it is rendered. If the Hearing Officer’s
decision finds that no grounds exist for denial, suspension, or revocation of the license, the
Hearing Officer shall, contemporaneously with the issuance of the decision, order the County
Clerk to immediately withdraw the intent to deny, suspend, or revoke the license and to notify
the respondent in writing by certified mail of such action. If the respondent is not yet licensed,
the County Clerk shall contemporaneously therewith issue the license to the applicant.
(b)
If any court action challenging a licensing decision is initiated, the County shall prepare
and transmit to the court a transcript of the hearing within thirty (30) days after receiving written
notice of the filing of the court action. The County shall consent to expedited briefing and/or
disposition of the action, shall comply with any expedited schedule set by the court, and shall
facilitate prompt judicial review of the proceedings. The following shall apply to any sexually
oriented business that is lawfully operating as a sexually oriented business, or any sexually
oriented business employee that is lawfully employed as a sexually oriented business employee,
on the date on which the completed business or employee application, as applicable, is filed with
the County Clerk: Upon the filing of any court action to appeal, challenge, restrain, or otherwise
enjoin the County’s enforcement of any denial, suspension, or revocation of a Temporary
License or annual license, the County Clerk shall immediately issue the respondent a Provisional
License. The Provisional License shall allow the respondent to continue operation of the
sexually oriented business or to continue employment as a sexually oriented business employee
and will expire upon the court’s entry of a judgment on the respondent’s appeal or other action to
restrain or otherwise enjoin the County’s enforcement.
Section 11. Transfer of license.
A licensee shall not transfer his or her license to another, nor shall a licensee operate a sexually
oriented business under the authority of a license at any place other than the address designated
in the sexually oriented business license application.
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Section 12. Hours of operation.
No sexually oriented business shall be or remain open for business between 12:00 midnight and
6:00 a.m. on any day.
Section 13. Regulations pertaining to exhibition of sexually explicit films on premises.
(a)
A person who operates or causes to be operated a sexually oriented business which
exhibits in a booth or viewing room on the premises, through any mechanical or electronic
image-producing device, a film, video cassette, digital video disc, or other video reproduction
characterized by an emphasis on the display of specified sexual activities or specified anatomical
areas shall comply with the following requirements.
(1)
Each application for a sexually oriented business license shall contain a diagram
of the premises showing the location of all operator’s stations, booths or viewing rooms,
overhead lighting fixtures, and restrooms, and shall designate all portions of the premises in
which patrons will not be permitted. Restrooms shall not contain equipment for displaying films,
video cassettes, digital video discs, or other video reproductions. The diagram shall also
designate the place at which the license will be conspicuously posted, if granted. A
professionally prepared diagram in the nature of an engineer’s or architect’s blueprint shall not
be required; however, each diagram shall be oriented to the north or to some designated street or
object and shall be drawn to a designated scale or with marked dimensions sufficient to show the
various internal dimensions of all areas of the interior of the premises to an accuracy of plus or
minus six inches. The County Clerk may waive the foregoing diagram for renewal applications
if the applicant adopts a diagram that was previously submitted and certifies that the
configuration of the premises has not been altered since it was prepared.
(2)
It shall be the duty of the operator, and of any employees present on the premises,
to ensure that no patron is permitted access to any area of the premises which has been
designated as an area in which patrons will not be permitted.
(3)
The interior premises shall be equipped with overhead lighting fixtures of
sufficient intensity to illuminate every place to which patrons are permitted access at an
illumination of not less than five (5.0) foot candles as measured at the floor level. It shall be the
duty of the operator, and of any employees present on the premises, to ensure that the
illumination described above is maintained at all times that the premises is occupied by patrons
or open for business.
(4)
It shall be the duty of the operator, and of any employees present on the premises,
to ensure that no specified sexual activity occurs in or on the licensed premises.
(5)
It shall be the duty of the operator to post conspicuous signs in well-lighted entry
areas of the business stating all of the following:
(i)

That the occupancy of viewing rooms less than 150 square feet is limited

to one person.
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(ii)
(iii)
(iv)
(v)

That specified sexual activity on the premises is prohibited.
That the making of openings between viewing rooms is prohibited.
That violators will be required to leave the premises.
That violations of these regulations are unlawful.

(6)
It shall be the duty of the operator to enforce the regulations articulated in (5)(i)
though (iv) above.
(7)
The interior of the premises shall be configured in such a manner that there is an
unobstructed view from an operator’s station of every area of the premises, including the interior
of each viewing room but excluding restrooms, to which any patron is permitted access for any
purpose. An operator’s station shall not exceed thirty-two (32) square feet of floor area. If the
premises has two (2) or more operator’s stations designated, then the interior of the premises
shall be configured in such a manner that there is an unobstructed view of each area of the
premises to which any patron is permitted access for any purpose, excluding restrooms, from at
least one of the operator’s stations. The view required in this paragraph must be by direct line of
sight from the operator’s station. It is the duty of the operator to ensure that at least one
employee is on duty and situated in each operator’s station at all times that any patron is on the
premises. It shall be the duty of the operator, and it shall also be the duty of any employees
present on the premises, to ensure that the view area specified in this paragraph remains
unobstructed by any doors, curtains, walls, merchandise, display racks or other materials or
enclosures at all times that any patron is present on the premises.
(8)
It shall be the duty of the operator to ensure that no porous materials are used for
any wall, floor, or seat in any booth or viewing room.
(b)
It shall be unlawful for a person having a duty under subsections (a)(1) through (a)(8) to
knowingly or recklessly fail to fulfill that duty.
(c)
No patron shall knowingly or recklessly enter or remain in a viewing room less than 150
square feet in area that is occupied by any other patron.
(d)
No patron shall knowingly or recklessly be or remain within one foot of any other patron
while in a viewing room that is 150 square feet or larger in area.
(e)
No person shall knowingly or recklessly make any hole or opening between viewing
rooms.
Section 14. Loitering, exterior lighting and monitoring, and interior lighting
requirements.
(a)
It shall be the duty of the operator of a sexually oriented business to: (i) ensure that at
least two conspicuous signs stating that no loitering is permitted on the premises are posted on
the premises; (ii) designate one or more employees to monitor the activities of persons on the
premises by visually inspecting the premises at least once every ninety (90) minutes or
inspecting the premises by use of video cameras and monitors; and (iii) provide lighting to the
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exterior premises to provide for visual inspection or video monitoring to prohibit loitering. Said
lighting shall be of sufficient intensity to illuminate every place to which customers are permitted
access at an illumination of not less than one (1.0) foot candle as measured at the floor level. If
used, video cameras and monitors shall operate continuously at all times that the premises are
open for business. The monitors shall be installed within an operator’s station.
(b)
It shall be the duty of the operator of a sexually oriented business to ensure that the
interior premises shall be equipped with overhead lighting of sufficient intensity to illuminate
every place to which customers are permitted access at an illumination of not less than five (5.0)
foot candles as measured at the floor level and the illumination must be maintained at all times
that any customer is present in or on the premises.
(c)
No sexually oriented business shall erect a fence, wall, or similar barrier that prevents any
portion of the parking lot(s) for the establishment from being visible from a public right of way.
(d)
It shall be unlawful for a person having a duty under this section to knowingly or
recklessly fail to fulfill that duty.
Section 15. Penalties and enforcement.
(a)
A person who violates any of the provisions of this Resolution shall be guilty of a Class
B misdemeanor, and, upon conviction, shall be punishable by a fine not to exceed $1,000.00, by
confinement in the county jail for a period not to exceed six (6) months, or by both fine and
confinement. Each day a violation is committed, or permitted to continue, shall constitute a
separate offense and shall be fined as such. Criminal prosecutions pursuant to this section shall
be brought by the County Attorney in the name of the County.
(b)
The County Counselor is hereby authorized to institute civil proceedings necessary for
the enforcement of this Resolution to enjoin, restrain, or correct violations hereof. Such
proceedings shall be brought in the name of the County, provided, however, that nothing in this
section and no action taken hereunder, shall be held to exclude such criminal or administrative
proceedings as may be authorized by other provisions of this Resolution, or any of the laws in
force in the County or to exempt anyone violating this code or any part of the said laws from any
penalty which may be incurred.
Section 16. Applicability of Resolution to existing businesses.
(a)
Licensing. All preexisting sexually oriented businesses lawfully operating in the County
in compliance with all state and local laws prior to the effective date of this Resolution, and all
sexually oriented business employees working in the County prior to the effective date of this
Resolution, are hereby granted a De Facto Temporary License to continue operation or
employment for a period of sixty (60) days following the effective date of this Resolution. By the
end of said sixty (60) days, all sexually oriented businesses and sexually oriented business
employees must apply for a license under this Resolution.
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(b)
Interior Configuration and Conduct Requirements. Any preexisting sexually oriented
businesses which are required to, but do not, have interior configurations or stages that meet at
least the minimum requirements of section 13 and section 17(b) shall have sixty (60) days from
the effective date of this Resolution to conform their premises to said requirements. During said
sixty (60) days, Section 17 of this Resolution shall be in force except that Section 17(b) shall be
satisfied so long as employees who appear within view of any patron in a semi-nude condition
remain, while semi-nude, at least six (6) feet from all patrons.
Section 17. Prohibited conduct.
(a)
No patron, employee, or any other person shall knowingly or intentionally, in a sexually
oriented business, appear in a state of nudity or engage in a specified sexual activity.
(b)
No person shall knowingly or intentionally, in a sexually oriented business, appear in a
semi-nude condition unless the person is an employee who, while semi-nude, remains at least six
(6) feet from all patrons and on a stage at least eighteen (18) inches from the floor in a room of at
least six hundred (600) square feet.
(c)
No employee who regularly appears semi-nude in a sexually oriented business shall
knowingly or intentionally touch a customer or the clothing of a customer on the premises of a
sexually oriented business.
(d)
No person shall possess, use, or consume alcoholic beverages on the premises of a
sexually oriented business.
(e)
No person shall knowingly or recklessly allow a person under the age of eighteen (18)
years to be or remain on the premises of a sexually oriented business.
(f)
No operator or licensee of a sexually oriented business shall knowingly violate the
regulations in this section or knowingly allow an employee or any other person to violate the
regulations in this section.
(g)
A sign in a form to be prescribed by the County Clerk, and summarizing the provisions of
subsections (a), (b), (c), (d), and (e), shall be posted near the entrance of the sexually oriented
business in such a manner as to be clearly visible to patrons upon entry. No person shall cover,
obstruct, or obscure said sign.
Section 18. Scienter required to prove violation or business licensee liability.
This Resolution does not impose strict liability. Unless a culpable mental state is otherwise
specified herein, a showing of a knowing or reckless mental state is necessary to establish a
violation of a provision of this Resolution. Notwithstanding anything to the contrary, for the
purposes of this Resolution, an act by an employee that constitutes grounds for suspension or
revocation of that employee’s license shall be imputed to the sexually oriented business licensee
for purposes of finding a violation of this Resolution, or for purposes of license denial,
suspension, or revocation, only if an officer, director, or general partner, or a person who
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managed, supervised, or controlled the operation of the business premises, knowingly or
recklessly allowed such act to occur on the premises. It shall be a defense to liability that the
person to whom liability is imputed was powerless to prevent the act.
Section 19. Failure of County to meet deadline not to risk applicant/licensee rights.
In the event that a County official is required to act or to do a thing pursuant to this Resolution
within a prescribed time, and fails to act or to do such thing within the time prescribed, said
failure shall not prevent the exercise of constitutional rights of an applicant or licensee. If the act
required of the County official under this Resolution, and not completed in the time prescribed,
includes approval of condition(s) necessary for approval by the County of an applicant or
licensee’s application for a sexually oriented business license or a sexually oriented business
employee’s license (including a renewal), the license shall be deemed granted and the business
or employee allowed to commence operations or employment the day after the deadline for the
County’s action has passed.
Section 20. Severability.
This Resolution and each section and provision of said Resolution hereunder, are hereby
declared to be independent divisions and subdivisions and, not withstanding any other evidence
of legislative intent, it is hereby declared to be the controlling legislative intent that if any
provisions of said Resolution, or the application thereof to any person or circumstance is held to
be invalid, the remaining sections or provisions and the application of such sections and
provisions to any person or circumstances other than those to which it is held invalid, shall not be
affected thereby, and it is hereby declared that such sections and provisions would have been
passed independently of such section or provision so known to be invalid. Should any
procedural aspect of this Resolution be invalidated, such invalidation shall not affect the
enforceability of the substantive aspects of this Resolution.
Section 21. Conflicting code provisions repealed; Resolution No. 2011-10 repealed.
All Resolutions previously enacted that are inconsistent with this Resolution are hereby repealed
to the extent of their inconsistent provisions. Resolution No. 2011-10 is repealed.
Section 22. Effective date.
This Resolution shall be effective upon publication in the official county newspaper.
ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS of Jefferson
County, Kansas, this 23rd day of May , 2011.

/s/ Richard Malm, Chairman

/s/ Lynn Luck, Vice-Chair

/s /Roy Dunnaway, Member

Attest: /s/ Linda M. Buttron, County Clerk
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INTRODUCTION
Expressive activities that occur inside sexually-oriented businesses (SOBs), such as Xrated bookstores, video arcades, peep-shows, or erotic dance clubs, have broad First Amendment
protection. Nevertheless, governments are allowed to regulate the time, manner, and place of
expressive activities so long as the regulations are motivated by and aimed at ameliorating the
potential secondary effects of SOBs. Governments typically attempt to regulate SOBs through
zoning or planning codes, business licensing codes, and where applicable, through alcoholic
beverage control codes. Regardless of the mechanism, of course, regulations must be aimed
narrowly at the secondary effects of the businesses. Regulation ordinarily begins with legislative
fact-finding. This report is part of the fact-finding process.
I am a Professor at the University of California, Irvine with appointments in the
Departments of Criminology, Environmental Health Science, and Planning. My curriculum vitae
is attached to this report. My degrees include a B.S. from the University of Wisconsin and an
M.A. and Ph.D. from Northwestern University. I have taught graduate courses in statistics and
criminology at the University of California, Irvine; the University of Minnesota; the University of
Michigan; the University of New Mexico; Arizona State University; the State University of New
York, Albany; and the University of Illinois, Chicago. I have supervised more than two-dozen
doctoral students in statistics and/or criminology at these universities. My students hold
appointments at major research universities in the U.S. and U.K.
My training and experience qualify me as an expert in criminology and statistics. I joined
the American Society for Criminology and the American Statistical Association in 1977 and am
currently a member of both scholarly societies. My scholarly contributions in these fields have
been recognized by awards from Federal and state government agencies and scholarly societies.
As an expert in these fields, I have served on Federal and state government task forces and panels
and have served on the editorial boards of national peer-reviewed journals. I am the author or coauthor of five books more than 70 articles in these fields.
Throughout my career, I have applied my expertise in statistics and criminology to the
problem of measuring site-specific public safety hazards, especially the hazards associated with
sexually-oriented businesses (SOBs). These hazards are also called “ambient crime risks” or
“crime-related secondary effects.” I have advised local, county, and state governments on these
problems for nearly 30 years. Based on my background and research, I have three opinions that
are relevant to Jackson County:
Opinion 1: The criminological theory of ambient crime risk, known as the
“routine activity theory of hotspots,” predicts that SOBs as a class will have large,
significant crime-related secondary effects. The effect is the product of three
factors. (1) SOBs draw patrons from wide catchment areas. (2) Because they are
disproportionately male, open to vice overtures, reluctant to report victimizations
to the police, etc., SOB patrons are “soft” targets. (3) The high density of “soft”
targets at the site attracts predatory criminals, including vice purveyors who
dabble in crime and criminals who pose as vice purveyors in order to lure or lull
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potential victims.
Opinion 2: In the last thirty years, empirical studies employing a wide range of
quasi-experimental designs have found that SOBs have large, significant crimerelated secondary effects. Since these studies are quasi-experiments, each can be
criticized on narrow methodological grounds. Since no single methodological
critique applies to all (or even most) of these studies, however, the consensus
finding of the literature is scientifically robust.
Opinion 3: Given that strong criminological theory predicts the effect, and given
that the prediction is corroborated consistently by the empirical literature, it is a
scientific fact that SOBs pose ambient crime risks.
This report will expand on and explain these opinions. Section 1 introduces the criminological
theory of secondary effects. The secondary effects “debate” often misses this important point:
Criminological theory predicts that SOBs will generate ambient public safety hazard. The same
theory informs the regulation of SOBs, explaining how effective mitigation strategies can be
incorporated into codes.
After developing the theoretical foundation, Section 2 reviews the early that constitute
the voluminous “secondary effects literature” that, following the Renton standard, governments
have relied upon.1 Without exception, the early studies corroborated theoretical expectations in
that all found that SOBs posed large, significant ambient public safety hazards.
In the last decade, the validity of the consensus finding of the early literature has come
under attack from experts retained by SOBs. To be fair, the early studies were conducted without
modern computers and related resources. Although these studies could have been “done better,”
the validity of the consensus finding has survived the critics’ attacks. Nevertheless, in the last
decade, the secondary effects literature has grown more voluminous.
The more recent literature, reviewed in Sections 3-5, reinforces the consensus finding of
the earlier studies. Reflecting an emerging theme, many of the more recent studies focus on SOB
subclasses, including adult cabarets (Section 3), video arcades (Section 4), and “off-site” adult
bookstores. As criminological theory predicts, all three SOB subclasses have large, significant
secondary effects.
Secondary effects studies sponsored by the SOB industry invariably contradict the
consensus finding that SOBs pose large, significant public safety hazards. In many instances, the
“null findings” reported by these studies rest on bizarre interpretations of numerical results. In
other instances, the reported “null findings” are an artifact of design – i.e., the methods used to

1

City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).
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conduct the study. It should be no surprise that a study’s results can be influenced (or biased) by
the study’s design. Methodological rules have evolved to guard against design abuses. Two of
the most important methodological rules are discussed in Section 6.
The first methodological rule concerns ambient crime risk measures. For purposes of a
secondary effects study, criminologists prefer to measure ambient crime risk with crime incident
reports, such as the Uniform Crime Reports collected by local police agencies. Experts retained
by the SOB industry prefer 911 calls. The rationale for this preference, put simply, is that 911
calls generate a bias in favor a “null finding.” If these biases are corrected, the null finding is
rejected.
The second methodological rule concerns the criteria under which a “null finding” can be
interpreted to mean that SOBs have no secondary effects. To illustrate, suppose that I search for
my car keys but cannot find them. Although it is possible that I could not find them because they
do not exist, it is also possible that I did not look hard enough. An analogous dilemma arises in
secondary effects research when no secondary effect is found. Although it is possible that none
exists, it is also possible that the search for secondary effects was too superficial.
A “quick and dirty” study is the easiest way not to find a secondary effect. The potential
for abuse is addressed by the methodological convention of “statistical power.” Put simply, any
researcher who fails to find a secondary effect must demonstrate that the search was sufficiently
powerful. Otherwise, the unsuccessful search is inconclusive.2 Many of the studies sponsored by
the SOB industry use inherently weak designs to produce “null findings.” When widely accepted
methodological conventions are applied to these findings, of course, they are inconclusive.

2

The Latin aphorism “Negativa non probanda,” attributed to Isaac Newton, is translated
roughly as “Finding nothing proves nothing.”
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1.

THE CRIMINOLOGICAL THEORY OF SECONDARY EFFECTS

It is a scientific fact that SOBs, as a class, pose large, statistically significant ambient
public safety hazards. The public safety hazard is realized not only in terms of “victimless”
crimes (prostitution, drugs, etc.) but, also, in terms of the “serious” crimes (assault, robbery, etc.)
and “opportunistic” crimes (vandalism, trespass etc.) that are associated with vice.

Table 1 - Secondary Effect Studies Relied on by Legislatures
Los Angeles, CA
Whittier, CA
St. Paul, MN
Phoenix, AZ
Minneapolis, MN
Indianapolis, IN
Austin, TX
Garden Grove, CA
Manhattan, NY

1977
1978
1978
1979
1980
1984
1986
1991
1994

Times Square, NY
Newport News, VA
Dallas, TX
San Diego, CA
Greensboro, NC
Centralia, WA
Daytona Beach, FL
Montrose, IL
Sioux City, IA

1994
1996
1997
2002
2003
2003
2004
2005
2006

I call the SOB-crime relationship a “scientific fact” because, first, it is predicted by a
strong scientific theory; and second, because the theoretical prediction has been corroborated
empirically. On the second point, Table 1 lists eighteen empirical studies whose findings
corroborate the claim that SOBs pose large, significant ambient public safety hazards. The
remarkable range of time-frames, locations, and circumstances represented by these studies
suggests that the consensus finding is general and robust.
1.1

THE ROUTINE ACTIVITY THEORY OF “HOTSPOTS”

The consensus finding of this literature becomes scientific fact when it is interpreted in
the context of a scientific theory. In this instance, the SOB-crime relationship is predicted by the
central “organizing theory” of modern scientific criminology. The so-called routine activity
theory3 answers the what-when-where questions of victimization risk. As applied to “hotspots of
predatory crime,” such as SOB sites, the theory holds that ambient crime risk, generally defined
as the number of crimes within 500-1000 feet of a site, with the product of four risk factors. This

3

This theory is due to Cohen and Felson (1979; Felson and Cohen, 1980; Felson, 1998).
The routine activity theory is one of the most validated theories in modern social science. In
2005 alone, according to the Social Science Citation Index, the 1979 Cohen-Felson article was
cited 621 times. The “hotspot” application of the theory is due to Sherman, Gartin, and Buerger
(1989) and to Brantingham and Brantingham (1981; 1993).
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can be written as:
N of Targets x Average Value
Ambient Crime Risk

=

× Offenders
Police Presence

An increase (or decrease) in the number of targets at the site or in their average value yields an
increase (or decrease) in ambient crime risk. An increase (or decrease) in police presence, on the
other hand, yields a decrease (or increase) in ambient crime risk.
1.1.1

TARGETS

SOB sites are crime hotspots because they attract potential victims, or targets, from wide
catchment areas. SOB sites are no different in that respect than tourist attractions (Dimanche and
Lepetic, 1999; Danner, 2003) and sporting events (Corcoran, Wilson and Ware, 2003; Westcott,
2006). Compared to the targets found at these better known hotspots, however, the targets found
at SOBs are exceptionally attractive to offenders. This reflects the presumed characteristics of
SOB patrons. The patrons do not ordinarily live in the neighborhood but travel long distances to
the site.4 They are disproportionately male, open to vice overtures, and carry cash. Most
important of all, when victimized, they are reluctant to involve the police. From the offender’s
perspective, they are “perfect” victims.
1.1.2

OFFENDERS

The crime-vice connection has been a popular plot device for at least 250 years. John
Gay’s Beggar’s Opera (1728), for example, describes the relationship between MacHeath, a
predatory criminal, and the vice ring composed of Peachum, Lucy, and Jenny. This popular view
is reinforced by the empirical literature on criminal lifestyles and thought processes. The earliest
and best-known study (Shaw, 1930; Snodgrass, 1982) describes the life of “Stanley,” a
delinquent who lives with a prostitute and preys on her clients.
This routine activity theory of hotspots assumes a pool of rational offenders who move
freely from site to site, choosing to work the most attractive site available. These offenders lack
legitimate means of livelihood and devote substantial time to illegitimate activities; they are
“professional thieves” by Sutherland’s (1937) definition. Otherwise, they are a heterogeneous

4

In 1990, as part of an investigation, Garden Grove police officers ran registration checks
on motor vehicles parked at SOBs. Virtually all of the vehicles were registered to addresses
outside Garden Grove. The 1986 Austin, TX study arrived at the same finding. More recently,
the Effingham County Sheriff’s Department ran registration checks on motor vehicles parked at
an SOB in the Village of Montrose. Except for employees’ vehicles, all were from outside the
county.
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group. Some are vice purveyors who dabble in crime. Others are predatory criminals who
promise vice to lure and lull their victims. Despite their heterogeneity, the offenders share a
rational decision-making calculus that draws them to adult business sites.
1.1.3

TARGET VALUE

Criminological thinking has changed little in the 75 years since Shaw’s (1930) JackRoller. To document the rational choices of predatory criminals, Wright and Decker (1997)
interviewed 86 active armed robbers. Asked to describe a perfect victim, all mentioned victims
involved in vice, either as sellers or buyers. Three of the armed robbers worked as prostitutes:
From their perspective, the ideal robbery target was a married man in search of an
illicit sexual adventure; he would be disinclined to make a police report for fear of
exposing his own deviance (p. 69).
The rational calculus described by these prostitute-robbers echoes the descriptions of other
predators (see Bennett and Wright, 1984; Feeney, 1986; Fleisher, 1995; Katz, 1988, 1991;
Shover, 1996).
1.1.4

POLICE PRESENCE

Controlling for the quantity and value of the targets at a site, rational offenders choose
sites with the lowest level of visible police presence. In strictly physical terms, increasing (or
decreasing) the number of police physically on or near a site reduces (or increases) ambient risk.
However, police presence can also be virtual through remote camera surveillance and similar
processes.
Whether physical or virtual, the effectiveness of police presence can be affected – for
better or worse – by broadly defined environmental factors. For example, due to the reduced
effectiveness of conventional patrolling after dark, crime risk rises at night, peaking around the
time that taverns close. Darkness has a lesser effect on other policing strategies, which raises the
general principle of optimizing the effectiveness of police presence. One theoretical reason why
SOB subclasses might have qualitatively different ambient risks is that they have different
optimal policing strategies.
1.2

WHAT DOES CRIMINOLOGICAL THEORY SAY ABOUT SUBCLASSES?

In lawsuits, SOB plaintiffs have argued that their narrowly-defined SOB subclass is
exempt from criminological theory. But in fact, the relevant criminological theory applies to all
subclasses. To the extent that two SOB subclasses draw similar patrons from similarly wide
catchment areas, theory predicts similar ambient crime risks. Put simply, similar causes (the
presence of many high-value targets and low levels of police presence) have similar effects (i.e.,
high ambient crime risk). This theoretical expectation is consistent with the data. Although the
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applies identically to all SOB subclasses, however, at the same time, it allows for qualitative
differences among the subclasses.
In some instances, subclass-specific risks arise because the defining property of the
subclass implies (or creates) idiosyncratic opportunities (or risks) for particular types of crime.
Compared to the complementary subclass, for example, SOBs that serve alcohol present
idiosyncratic opportunities for non-instrumental crimes, especially simple assault, disorderly
conduct, etc. SOBs that provide on-premise entertainment present idiosyncratic opportunities for
vice crime, customer-employee assault, etc. Criminologists call this etiological crime category
“opportunistic.” There are many obvious examples and SOB regulations often treat subclasses
differently because their ambient opportunity structures are different.
Qualitative differences also arise when the defining property of the subclass compromises
the effectiveness of common policing strategies. Policing SOBs that offer on-site entertainment
(adult cabarets, peep shows, etc.) may require that police officers inspect the interior premises,
for example. Because this places officers at risk of injury, policing on-site SOBs requires
specially trained and equipped officers, prior intelligence, specialized backup manpower, and
other resources. Because potential offenders can wait inside the premises without arousing
suspicion, moreover, routine drive-by patrols to “show the flag” are less effective.
The optimal policing strategies for two subclasses are sometimes incompatible or even
mutually exclusive. To illustrate, an optimal policing strategy for SOBs that do not offer on-site
entertainment, such as adult video and book stores, often involves neighborhood patrols by
uniformed officers in marked cars. Visibility is a key element of this strategy. For peep shows
and adult cabarets, on the other hand, the optimal policing strategy often involves boots-on-theground deployments of plainclothes officers and unmarked cars. Invisibility is a key element of
this strategy. Obviously, neighborhood patrols by plainclothes officers driving unmarked cars
would defeat a major purpose of drive-by patrols; likewise, sending uniformed officers into an
adult cabaret would be an inefficient method of control and might pose a physical danger to the
officers, patrons, and employees. As a general rule, distinct SOB subclasses may require distinct
policing strategies to mitigate ambient crime risks.
To some extent, differences among the optimal policing strategies for SOB subclasses
amount to differences in cost. In many (but certainly not all) instances, the least expensive
policing strategy involves drive-by patrols by uniformed officers in marked cars. Beyond the
deterrent value of visible drive-by patrols, patrol officers can keep watch for known offenders
and suspicious activity. When potential problems are spotted, the patrol officers can forward the
information to a specialized unit or, if necessary, handle it on the spot, requesting backup
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resources only as needed.5 It is important to realize, nevertheless, that the implementation of a
policing strategy is determined in large part by local exigencies.
1.3

THE THEORETICAL ROLE OF ALCOHOL

Proximity to alcohol is a key component of the criminological theory of secondary
effects. Alcohol aggravates an SOB’s already-high ambient crime risk by lowering the
inhibitions and clouding the judgments of the SOB’s patrons. In effect, alcohol makes the soft
targets found at the SOB site considerably softer. The available data corroborate this theoretical
expectation in all respects. Predatory criminals prefer inebriated victims,6 e.g., and SOBs that
serve alcohol or that are located near liquor-serving businesses pose accordingly larger and
qualitatively different ambient public safety hazards.7 Governments rely on this consistent
finding of crime-related secondary effect studies as a rationale for limiting nudity in liquorserving businesses.
1.4

THE CRIMINOLOGICAL THEORY OF MITIGATION STRATEGIES

The routine activity theory points to strategies for mitigating the crime-related secondary
effects of SOBs. In principle, the effects of a mitigation strategy can be direct or indirect .
Direct effects are typically realized through direct manipulation of the risk factors to reduce
ambient risk. Indirect effects are realized by making the risk factors more efficient. In practice,
of course, some of the strategies are expensive or otherwise impractical. I begin with one of the
most expensive, least practical mitigation strategies.
1.4.1

INCREASING THE LEVEL OF POLICE PRESENCE

The simplest, surest way to mitigate ambient crime risk is to assign more police to SOB
neighborhoods. Although the relationship between police presence and ambient crime risk is

5

See, e.g., National Research Council. Fairness and Effectiveness in Policing: The
Evidence. National Academies Press, 2004.
6

See, e.g., Wright and Decker (1997, p. 87): “[E]ach of (the armed robbers) expressed a
preference for intoxicated victims, who were viewed as good targets because they were in no
condition to fight back.” (p. 70); “Several [armed robbers] said that they usually chose victims
who appeared to be intoxicated because, as one put it, ‘Drunks never know what hit them.’”
7

A 1991 study of Garden Grove, California by McCleary and Meeker found a large,
significant increase on ambient crime risk when an alcohol-serving establishment opened within
500 feet (ca. one city block) of an SOB. Secondary effect studies in Greensboro (2003) and
Daytona Beach (2004) found that alcohol-serving SOBs had larger secondary effects than retail
alcohol outlets. These studies are reviewed in Section 2.
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complicated and complex, criminologists generally accept the aphorism: “more police, less
crime.”8 Unfortunately, this simplest, surest mitigation strategy is expensive and impractical.
From the government’s perspective, increasing the number of police patrols in a neighborhood is
prohibitively expensive. From the perspective of the SOB and its patrons, police presence can be
highly intrusive, bordering on “harassment.”
In principle, fixed levels of police presence can be made more effective by fine-tuning
status quo policing strategies. Police patrols can be made more visible, e.g., by using uniformed
officers in marked vehicles instead of plain-clothes officers in unmarked vehicles. Most police
departments have already optimized their strategies, however. Police effectiveness can also be
enhanced by incorporating rational enforcement policies into SOB codes. Several examples are
described in subsequent sections.
1.4.2

DISTANCING SOB SITES FROM SENSITIVE USES

Reducing the density of targets in an SOB neighborhood is a more economical, practical
mitigation strategy. As a rule, the most problematic secondary effects are associated with dense
concentrations of SOBs (e.g., Boston’s “combat zone” model). Accordingly, many governments
require minimum distances between SOB sites (e.g., the Detroit model). In addition to reducing
per-site target density, thereby reducing aggregate risk, this model minimizes many obstacles to
routine policing.
Figure 1.4.2 demonstrates the rationale for a related mitigation strategy.9 The vertical
axis of this “risk-distance fuinction” is calibrated in units of Part I personal crime (homicide,
aggravated assault, robbery, and rape) risk, relative to the neighborhood risk, for 28 Greensboro
SOBs for 1996-2005. The horizontal axis is calibrated in distance from an SOB. The unit of
distance is a city block which, in the Greensboro neighborhoods from which these data are taken,
is approximately 400 feet.
Suppose that a person exits a building five city blocks (i.e., 2,000 feet) from an SOB. As
this person walks toward the SOB, his or her victimization risk rises. For the first few blocks,
the risk increments are modest; thereafter, the risk increments grow large. At two blocks from
the SOB, the person’s risk is double what it was at start of the five-block walk. At one-half

8

See, e.g., S.D. Levitt. Using electoral cycles in police hiring to estimate the effect of
police on crime. American Economic Review, 1997, 87:270-290. “Increases in police are shown
to substantially reduce violent crime but have a smaller impact on property crime. The null
hypothesis that the marginal social benefit of reduced crime equals the costs of hiring additional
police cannot be rejected.” (p. 270). Some “victimless” vice crimes are an exception to the rule,
of course.
9

Risk-distance functions are revisited in Sections 3-4 below.
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block. the risk is six times higher. If the person walks away from the SOB site, his or her
victimization risk falls until, at a distance of three blocks from the site, the risk decrements are
imperceptible.

Figure 1.4.2 - Robbery Risk by Distance from an SOB

Governments can take advantage of the risk-distance relationship plotted in Figure 1.4.2
by setting minimum distances between SOBs and other sensitive land uses. SOB patrons have
no choice but to “run the gauntlet.” The victims of some ambient crime incidents are not SOB
patrons, however, but rather, are neighborhood residents and by-passers. By setting minimum
distances between SOBs and the land uses frequented by these people, the government mitigates
the SOB’s ambient crime risk secondary effect.10
1.4.3

LIMITING THE HOURS OF OPERATION

Another economical and practical strategy for mitigating the ambient crime risk of SOBs
is to limit the hours of operation. Criminological theory reduces to the aphorism, “more targets,

10

I am often asked to specify a distance sufficient to fully mitigate an SOB’s ambient
crime risk. The correct answer to this question – “As far as possible” – is not helpful. Although
the risk-distance function plotted in Figure 1.4.2 seems to answer this question, remember that it
is the average of 28 SOB sites. By definition, some sites are “better,” some “worse.” Planners
must assume a worst case scenario but, then, must balance this assumption with practical (and
legal) considerations.
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more crime.” And in the overnight hours when businesses close and people go home, the crime
rate drops. While the crime rate drops, however, the per-target risk rises. When a business stays
open around-the-clock, its victimization risk rises steadily after sundown, peaking in the early
morning. Darkness softens a target, increasing its appeal to predatory criminals.
Several mechanisms operate here but the most salient is that routine policing is more
difficult and less effective in darkness. When bars and taverns close, police resources are
stretched thinner yet, making soft targets even softer. Governments typically mitigate this risk by
closing high-risk public places (playgrounds, beaches, parks, etc.) from dawn to dusk; by
imposing curfews on high-risk persons (teen-agers, parolees, etc.); and by limiting the operation
of high-risk businesses (bars, SOBs, etc.) during times of acute risk. Not surprisingly, this
theoretical prediction is confirmed by the empirical evidence.
1.4.4

“HARDENING ” SOB SITES11

In principle, ordinances can mitigate ambient crime risk requiring SOBs to “harden” their
properties. Mandating outdoor lighting, parking lot surveillance cameras, and anti-“cruising”
structures illustrate strategies for hardening the site’s exterior. This list of exterior hardening
options is short, unfortunately; and although the effectiveness of exterior hardening strategies
depends to some extent on local circumstances and conditions, there is little evidence that any of
the typical options can mitigate ambient crime risk.
Regulating the interior configurations of SOBs, in contrast, has a stronger rationale in
criminological theory. Interior hardening strategies are often less costly moreover, more practical,
and in theory, more effective. Three widely used strategies illustrate the general principle:
!
!
!

Ordinances that eliminate interior blind spots
Ordinances that prohibit closed viewing booths
Ordinances that restrict entertainers to raised stage areas

Each of these strategies reduces the risk of on-premise victimization of patrons and employees.12
In some respects, the risk reduction mechanism is obvious. Removing blind spots and opening
up closed booths obviously reduces the opportunity for lewd behavior, e.g. Though less obvious,
to the extent that patron-on-patron, patron-on-employee, and employee-on-patron confrontations
are precipitated by lewd behavior, these strategies also reduce the risk of assault.

11

The classic statement on “hardening” is Oscar Newman’s Defensible Space: Crime
Prevention Through Urban Design. (New York: MacMillan, 1973).
12

The strategies also facilitate routine enforcement while minimizing the risk of injury to
police officers. Those topics will be discussed separately in the next section.
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The risk of patron-on-patron, patron-on-employee, and employee-on-patron crime is most
acute inside SOBs that feature live entertainment; and of course, alcohol aggravates the risk. The
risk can be mitigated by separating patrons and entertainers. Ideally, separation is achieved by
mandated structures, such as raised stages. By creating a tangible “wall” between employees and
patrons, raised stages reduce unintentional (or intentional) “touching,” thereby reducing the risk
of patron-on-employee and employee-on-patron crime.
1.4.5

POLICE OFFICER SAFETY

While assaults on police officers are rare, they are among the most serious crimes that
occur inside SOBs. In theory, moreover, they are preventable. The risk of assault begins when
officers enter the SOB and continues until they leaves. Mitigation strategies aim at minimizing
the number of times officers must enter SOBs and, having entered, the amount of time they must
spend inside. Strategies that focus on the latter factor are more practical.
Police officers enter SOBs either in response to a reported crime incident or to inspect the
premises as part of routine enforcement. By reducing the risk of the on-premise crime incidents,
the interior target-hardening strategies described in the preceding section reduce the number of
times that officers must enter SOBs to respond to reported incidents. Otherwise, there are few
options for reducing the number of times that officers must enter SOBs. Not withstanding the
risk to officers, routine inspection can be an effective mitigation strategy. By focusing attention
on SOB sites, routine inspection reduces ambient risk through a complex set of pathways referred
to, collectively, as “broken windows.”13
Regardless of how officers come to be inside an SOB, any strategy that minimizes the
amount of time spent inside reduces the risk of injury. Ordinances aimed at improving interior
visibility illustrate these strategies. In many instances, officers can accomplish their purpose with
a quick visual inspection. If the interior of the SOB is well lit and obstacle-free, the inspection
can be completed by one officer in a minute or two. If the interior is dark and/or labyrinthian, the
same inspection may require two (or more) officers for a longer period of time.
In SOBs that feature live entertainment, a raised stage reduces the risk of injury to police
officers through the same mechanism. If an ordinance mandates, say, a six-foot distance between
patrons and entertainers, absent a raised stage, enforcing (and/or detecting willful violations of)
the ordinance may require that several plainclothes officers spend an hour or more inside. With a
raised stage, on the other hand, a comparable level enforcement and detection of violations can

13

The best known statement of this effect is “Broken windows: The police and neighborhood safety.” by J.Q. Wilson and G.L. Kelling, Atlantic Monthly, 1982, 249:29-38. Wilson and
Kelling argue persuasively that police visibility in a neighborhood can have a greater impact on
victimization risk than police activities that target crime per se. Modern police methods are
based on this theory.
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be accomplished with shorter, more superficial inspections. Raised stages also facilitate selfenforcement. Ensuring that patrons and entertainers comply with a distance rule, absent a raised
stage, demands constant attention and keen judgement by the SOB. A raised stage facilitates
self-enforcement by the SOB, thereby reducing the risk of patron-patron and employee-patron
confrontations.
1.4.6

TAILORING REGULATIONS TO FIT LOCAL NEEDS

The ideal SOB ordinance marries low compliance costs for the SOB to low enforcement
costs for the government. To some extent, compliance and enforcement costs depend on local
circumstances and conditions and these often dictate differences in codes and/or enforcement
strategies. A code or strategy that is optimal for one set of circumstances may be less than
optimal for another. If a local variation is aimed at rationalizing regulation and optimizing
mitigation, it should be encouraged.
By definition, local conditions are too numerous to list. Nevertheless, the principle is
straightforward. Legislatures adapt and modify codes to take advantage of local idiosyncracies.
In most instances, modifications are designed to facilitate compliance and minimize enforcement
costs. Toward that end, legislatures often consult local enforcement officers and, to the extent
possible and appropriate, incorporate the views of experts into the regulations.
1.5

CONCLUDING REMARKS: CRIMINOLOGICAL THEORY

The legal debate over crime-related secondary effects ignores the crucial role of
criminological theory. Without exception, criminological theory predicts that SOBs will generate
ambient public safety hazards. Plaintiffs’ witnesses produce study after study to show that SOBs
have no crime-related secondary effects or, sometimes, that SOBs have salutary public safety
impacts on their neighborhoods. I will discuss the details of these studies at a later point. For
present purposes, the criminological theory that I have described is internally consistent and
compelling – it makes sense in other words. As it turns out, the theory also agrees with the data.
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2

EARLY EMPIRICAL STUDIES CORROBORATE THE THEORY

Scientific theory leads us to expect secondary effects in SOB neighborhoods and, in fact,
that is exactly what we find. Table 1 lists eighteen studies conducted over a 30-year period in
rural, urban, and suburban settings; the studies span all regions of the U.S. and every conceivable
SOB subclass. Despite this diversity, these eighteen studies have one thing in common. Each
reports what I call the “consensus finding” of the literature: a substantively large, statistically
significant crime-related secondary effect. Given the theoretical prediction, this consensus
finding is a scientific fact.
The eighteen studies listed in Table 1 are also methodologically diverse. Some of the
studies use a before/after difference to estimate a secondary effect. Others use SOB-control
differences for that purpose.14 Some of these SOB-control studies select control zones by
“matching.” Others use statistical models (regression, e.g.) to adjust irrelevant differences
between the SOB and control zones. Methodological attacks on the literature typically focus on
idiosyncratic design features of each study. Despite their methodological idiosyncracies, the
studies all report remarkably similar findings. This consensus renders any methodological
challenge implausible.
Ideally, one could read each of the eighteen studies listed in Table 1 and draw inferences
from their similarities and differences. Given the broad consensus finding, however, there is
little to learn from the minor details of specific studies. My review will focus on SOB subclasses
and, to a lesser extent, on methodological idiosyncracies. I will return to the methodological
issues in subsequent sections.
2.1

SOB-CONTROL CONTRASTS: PHOENIX , 1979

In many respects, true experiments are the strongest designs.15 But since true experiments
are not possible, crime-related secondary effect studies rely on quasi-experimental designs.
Except for random assignment, quasi-experimental and true experimental designs use similar
structures to control threats to validity. The strongest quasi-experimental design compares

14

My authority on quasi-experimental design is Experimental and Quasi-Experimental
Designs for Research by D.T. Campbell and J.C. Stanley (Rand-McNally, 1966). Campbell and
Stanley call before/after designs “pretest-posttest” designs; they call SOB-control designs “static
group comparison” designs. In general, before/after comparisons are prone to fewer threats to
internal validity and, hence, are “stronger” than SOB-control designs.
15

An experimental design controls common threats to validity by random assignment. To
estimate the crime-related secondary effects of SOBs experimentally, e.g., we would compile a
list of the business sites in a jurisdiction and open SOBs in a random sample of sites. Random
assignment (and hence, experimenting) is not possible, of course.
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ambient crime risk at a site before and after the opening of an SOB. Before-after contrasts are
not always possible, unfortunately.
A somewhat weaker quasi-experimental design compares ambient crime risk at an SOB
site to ambient crime risk at a control site. Though weaker in principle, SOB-control contrasts
are often more practical. The validity of an SOB-control contrast is a function of similarity of the
SOB and control sites. Barring out-and-out dishonesty, the differences will be small and roughly
random, thereby favoring neither side.
In 1979, the City of Phoenix conducted a study of crime-related secondary effects.
Although the actual work was conducted by City employees, Arizona State University faculty
served as advisors and consultants. I was a Professor of Criminal Justice at Arizona State
University at that time and met on a weekly basis with the City employees who conducted this
research.
To estimate the crime-related secondary effects of SOBs, the researchers compared crime
rates in areas with SOBs to crime rates in “matched” control zones (i.e., similar areas that had no
SOBs). The comparisons are summarized in my Table 2.1. The property and personal crime
rates reported in Table 2.1 were estimated from Uniform Crime Report (UCR) data. The
percentages reported in the right-hand column (in red) are the secondary effect estimates derived
from the crime rates. Compared to crime rates in the control zones, the UCR property crime rate
was 39.8 percent higher; the UCR personal crime rate was 13.7 percent higher; and the UCR sex
crime rate was 480.2 percent higher in the adult business areas. By any reasonable standard,
these are large, significant crime-related secondary effects.

Table 2.1 - Secondary Effects in Phoenix, AZ

Property Crime Rate
Personal Crime Rate
Sexual Crime Rate

SOB
Areas

Control
Areas

Secondary
Effect

122.86
5.81
9.40

87.90
5.11
1.62

139.8 %
113.7 %
580.2 %

Source: ADULT BUSINESS STUDY, City of Phoenix Planning Department, May 25, 1979; Table V

In the 30 years following this study, legislatures around the U.S. have accepted and relied
upon its findings. Witnesses retained by SOBs and SOB plaintiffs, on the other hand, have
argued that the 1979 Phoenix study is “fatally flawed” and that its findings are wholly
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implausible. This position is wrong, in my opinion. Although the design of this study leaves
much to be desired – especially by today’s standards – many of the study’s methodological
shortcomings minimize the size of the effect. A stronger design would have produced a larger
effect estimate.
2.2

BEFORE-AFTER CONTRASTS: GARDEN GROVE, 1991

Prior to 1990, virtually all crime-related secondary effect studies compared crime rates in
police districts with SOBs to crime rates in districts without SOBs.16 By contemporary standards,
the design of these studies was weak. Existing police districts comprised areas of several square
miles, e.g., and sometimes had several SOBs. Researchers handled these problems as best they
could by matching and, rarely, by statistical adjustment. The wide use of weak “static group
comparison” designs was dictated by economics, of course. Prior to 1990, relatively few police
departments had sophisticated management information systems.
Citing these methodological flaws, witnesses hired by the SOB industry characterized
these studies as exemplars of “shoddy research” whose findings are not to be trusted. Ironically,
the methodological flaws in these early studies favor a null finding.17 Stronger designs would
most likely have yielded larger, more significant effect estimates. Ignoring this point, the “static
group comparison” design assumes that SOB and control neighborhoods are equivalent on
relevant crime risk factors. If this assumption is unwarranted, observed secondary effects cannot
be attributed to the SOBs. The surest, simplest way to control this threat to validity is to use a
before-after design.
In the early 1990s, James W. Meeker and I conducted a secondary effect study in Garden
Grove, CA that is considered to be the most scientifically rigorous, valid study of crime-related
secondary effects in the literature.18 The design of our 1991 Garden Grove study differed from
what had been done previously in many respects. We had location-coded crime incidents, e.g.,
so we could estimate crime rates within 500 feet of an SOB; we had ten years of crime data, so
we could use relatively stronger before/after contrasts; and we had several nearly ideal control
businesses for our contrasts.

16

Studies in Los Angeles (1977), Amarillo (1977), Whittier (1978), St. Paul (1978),
Phoenix (1979), Indianapolis (1984), and Austin (1986) used this design.
17

“Null finding” means “finding that SOBs have no secondary effects.”

18

Final Report to the City of Garden Grove: The Relationship between Crime and Adult
Business Operations on Garden Grove Boulevard. October 23, 1991. Richard McCleary, Ph.D.
and James W. Meeker, J.D., Ph.D.
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Observing ambient crime before and after an SOB opened in a neighborhood, Meeker and
I found that crime risk rose whenever an SOB opened its doors for business; when an SOB
closed its doors, crime risk fell. The validity of a before/after design requires that other plausible
explanations for the rise and fall of crime be ruled out. The change may be a coincidence, e.g.;
perhaps crime rose or fell throughout the city. To control these common “threats to internal
validity,” Meeker and I replicated each before/after analysis for other SOBs in Garden Grove.
We reasoned that, if a rise or fall in ambient crime were a coincidence, we would observe the
effect at other Garden Grove SOBs. If we did not observe the same effect at these control sites,
on the other hand, the effect could be attributed confidently to the newly opened SOB.
Secondary effects for three business openings are reported in Table 2.2. When a new
SOB opened, total “serious” crimes in a 500-foot radius around the site rose, on average, 67
percent. To control for the confounding effects of city-wide crime trends, changes in police
activity, and other common threats to internal validity, these before-after differences were
compared to the analogous differences for the addresses of existing SOBs. Total “serious”
crimes in a 500-foot radius around these “control” sites rose, on average, only six percent. The
secondary effect observed when new SOBs open is, thus, substantively large and statistically
significant.

Table 2.2 - Secondary Effects in Garden Grove, CA: Business Openings
Total “Serious” Crime, One Year Before/After
Test Sites
Before

After

March, 1982
March, 1986
August, 1988

71
31
32

106
68
50

Total

134

224

Control Sites
Before

After

1.49
2.19
1.56

76
80
41

78
92
40

1.03
1.15
0.98

1.67

197

210

1.06

Source: Final Report to the City of Garden Grove, pp. 26-28

Social scientists (and their government clients) learned two things from the 1991 Garden
Grove study. First and foremost, when relatively stronger before-after quasi-experimental
designs are possible, the same ambient public safety hazards are found. The Garden Grove
findings corroborate the findings in the Los Angeles (1977), Phoenix (1979), Indianapolis (1984)
studies. Second, however, and more important, the 1991 Garden Grove study taught us how
expensive a crime-related secondary effect study can be. I will have more to say about this
shortly.
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2.3

WHAT WE LEARNED FROM THE EARLY STUDIES

By contemporary standards, the early secondary effects studies – say, those conducted
prior to 1995 – are relatively unsophisticated. The early studies compared ambient crime risk in
existing police precincts, e.g., rather than in the smaller impact areas suggested by criminological
theory. The use of weak quasi-experimental designs in these early studies was dictated by fiscal
reality.19 Yet despite their design weaknesses, these studies generated a consistent picture that
came into sharper focus as stronger, more sophisticated studies added to the consensus finding;
i.e., as a business class, SOBs have large, statistically significant crime-related secondary effects.
The relatively weak designs used in the early literature open the door to charges, by SOB
plaintiffs, that the strong consensus finding of the literature is an artifact; had the studies used
stronger designs, according to the plaintiffs, all would have arrived at the opposite conclusion.20
But in fact, the very consistency of the early literature rules out an artifactual explanation. First,
virtually all design weaknesses bias the study in favor of the null finding. Second, more recent
studies that use stronger, more sophisticated designs yield the same finding as the weaker, less
sophisticated early studies.

19

In our 1991 Garden Grove study, Jim Meeker and I spent more than $100,000 (adjusted
for inflation) for a stronger, more sophisticated quasi-experimental design. The study’s cost was
a minor scandal.
20

The best-known statement of this view is “Government regulation of ‘adult’ businesses
through zoning and anti-nudity ordinances: de-bunking the legal myth of negative secondary
effects.” (B. Paul, D. Linz, and B.J. Shafer. Communication Law and Policy, 2001, 6:355-391).
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3

RECENT EMPIRICAL STUDIES: ADULT CABARETS

Adult cabarets are the oldest and, in some respects, the most interesting SOB subclass. In
principle, furthermore, estimating the secondary effect of an adult cabaret is straightforward. If
we agree that live nude entertainment is the essential difference between adult cabarets and other
businesses that sell alcohol by the drink (or “taverns” as I will call them), the secondary effect
can be estimated by comparing the ambient crime rates for adult cabarets and taverns. Although
the differences between adult cabarets and taverns are often more complicated than this simplest,
straightforward design admits, several studies have used taverns as controls for adult cabarets.
All find that adult cabarets have higher ambient crime rates than taverns.
3.1

21

NC.

GREENSBORO , 2003

In 2003, Dr. Daniel Linz conducted a crime-related secondary effect study in Greensboro,
Analyzing police calls-for-service (CFSs) Dr. Linz concluded that:
The presence of adult cabarets and adult video/bookstores in “neighborhoods”
was unrelated to sex crimes in the area. We found that several of an (sic) adult
video/bookstore were located in high person and property crime incident
“neighborhoods.” We examined the “neighborhoods” and local areas surrounding
the adult video/bookstores (1000 foot radius) further and we found that the adult
video/bookstores were not the primary source of crime incidents in these locations
... (T)here is no support for the City of Greensboro’s theory that adult businesses
produce adverse secondary effects. The results of our study show that adult
businesses are not associated with crime events.22

Due to the technical nature of Dr. Linz’ statistical analyses, the City of Greensboro retained me
to “translate” Dr. Linz’ numerical results into plain words.23
Dr. Linz’ report was a difficult read, even for statisticians. The numbers on which his
conclusion was based were scattered across 18 pages of computer output in an appendix. Few
report readers consult appendices under any circumstances. But in this instance, a critical

21

Evaluating Potential Secondary Effects of Adult Cabarets and Video/Bookstores in
Greensboro: A Study of Calls for Service to the Police by Daniel Linz, Ph.D. and Mike Yao,
November 30th, 2003. A Professor of Communication at the University of California, Santa
Barbara, Dr. Linz is a prolific witness for SOB plaintiffs, often in collaboration with Dr. Fisher.
22

P. 3 (counting the title sheet as p. 1) of the Linz-Yao Greensboro Study.

23

R. McCleary. A Methodical Critique of the Linz-Yao Report: Report to the Greensboro
City Attorney. December 15, 2003.
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reading of the report’s appendices required technical skills (that most of the report’s readers
lack) and great tolerance for numerical detail. When the actual numbers were finally examined,
it became clear that Dr. Linz had overstated the basis of his strongly-worded conclusion. Put
simply, Dr. Linz’ numbers contradicted his words.
Figure 3.1 - Results of the 2003 Greensboro Study

Source: Tables 14-19, Evaluating Potential Secondary Effects of Adult Cabarets and Video/ Bookstores
in Greensboro: A Study of Calls for Service to the Police. D. Linz and M. Yao, November 30 th, 2003.

The results of Dr. Linz’ analyses are plotted in Figure 3.1. The green bars report the
ambient crime levels24 for Greensboro’s “control” neighborhoods that have no taverns and no
SOBs. The blue and red bars report the ambient crime levels for neighborhoods with taverns
and neighborhoods with adult cabarets, respectively. To facilitate interpretation, I have fixed
the ambient crime levels in control neighborhoods at 100 percent; the ambient effects in tavern
neighborhoods (blue bars) and adult cabaret neighborhoods (red bars) are easily interpreted,
thus, as multiples of the control neighborhood effects (green bars).
Since the social, demographic, and economic variables that are presumed to “cause”
crime vary across neighborhoods, unadjusted crime levels may be deceiving. To control for
these confounding effects, Dr. Linz adjusted his raw numbers with a statistical model whose
technical details will not be discussed here. As the adjusted effects plotted in Figure 3.1 show,
Dr. Linz found that ambient crime in tavern neighborhoods (blue bars) range from 148 percent
(violent crimes) to 229 percent (sexual crimes) of the ambient crime in control neighborhoods.
Since tavern neighborhoods are the criminological “gold standard” of ambient crime, that result

24

I use the term crime “levels” because, strictly speaking, crime “rates” are difficult to
tease out of police CFSs. I will return to this issue later.
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was expected.25 What Dr. Linz did not expect, however, was that adult cabaret neighborhoods
(red bars) would have more crime than the tavern neighborhoods (blue bars).
Crime-related secondary effects in Greensboro’s adult cabaret neighborhoods ranged
from 175 percent (for property crime) to 307 percent (for sexual crime) of the ambient crime
levels in control neighborhoods. These effect estimates are large in every sense and, of course,
they are not surprising. To me, the only surprise was that the estimates in Figure 3.1 were
reported in a study commissioned by a consortium of SOB plaintiffs.
3.2

DAYTONA BEACH , 2004

In 2004, Dr. Linz collaborated with Dr. Randy D. Fisher on a Daytona Beach secondary
effect study.26 With minor exceptions, the design of the Daytona Beach study was identical to
the Greensboro design.27 Analyzing CFSs once again, Drs. Linz and Fisher concluded that adult
cabarets, had no significant crime-related secondary effects:
We are able to account for crime events in Daytona Beach with a moderately high
level of accuracy using variables found by other researchers to be related to
crime…The social disorganization variables and especially the presence of an
(sic) alcohol beverage retail sale establishments in the blocks (that did not feature
adult entertainment) accounts largely for this explanatory power. The presence of
an adult cabaret in the census block explained only to (sic) a trivial amount of
variability in crime incidents when these other variables were considered ... From
these analyses we are able to reliably conclude that once we control for variables

25

Most of the research on the relationship between taverns and ambient crime risk is due
to my colleague of 30 years, Dennis W. (“Denn”) Roncek. See D.W. Roncek and M.A.
Pravatiner. Additional evidence that taverns enhance nearby crime. Social Science Research,
1989, 73:185-188.
26

Evaluating Potential Secondary Effects of Adult Cabarets in Daytona Beach, Florida:
A Study of Calls for Service to the Police in Reference to Ordinance 02-496 by Daniel Linz,
Ph.D., Randy D. Fisher,Ph.D. and Mike Yao, April 7th, 2004. Dr. Fisher is an associate Professor
of Psychology at the University of Central Florida. He is also a prolific witness for SOB
plaintiffs.
27

Since the Daytona Beach SOBs were adult cabarets, Linz, Fisher, and Yao excluded
bookstores and video arcades from the study. Instead of defining “neighborhoods” as Census
Block Groups, in Daytona Beach, Linz, Fisher, and Yao used Census Tracts. The Greensboro
and Daytona Beach designs are otherwise identical.

JEFFERSON COUNTY SOB REGS

001707

C R IM E -R ELA TED S ECON DA RY E FF EC TS - P AG E 25
R IC HA R D M C C LEA R Y , P H .D.

known to be related to crime there is not a meaningful relationship between the
presence of an adult cabaret in the neighborhood and crime events.28
This conclusion is worded more cautiously than the conclusion in Greensboro. Indeed, the
authors go so far in the Daytona Beach report as to admit that, as in Greensboro, the Daytona
Beach results amount to statistically significant crime-related secondary effects:
There are analyses reported below where there are small but statistically
significant relationships due to the exceptionally large N (sample size) employed
in the analyses (at times over 1,100 census blocks)...[But] we favor “strength”
over a technical “significance.”29
This is a highly technical statistical issue, of course. In my opinion, Drs. Linz and Fisher
misunderstand the assumptions of their model as well as the statistical problem of an
“exceptionally large N” that, in their opinion, obviates the statistical model. Put simply, they are
incorrect.
Figure 3.2 - Results of the 2004 Daytona Beach Study

Source: Tables 7-19, Evaluating Potential Secondary Effects of Adult Cabarets in Daytona Beach,
Florida: A Study of Calls for Service to the Police in Reference to Ordinance 02-496. D. Linz, R.D.
Fisher, and M. Yao, April 7 th, 2004.

Not withstanding the large statistical size of their effect estimates, the effect estimates
reported by Drs. Linz and Fisher in Daytona Beach are substantively large. Figure 3.2 plots the

28

P. 36 (counting the title sheet as p. 1) of the Linz-Fisher-Yao Daytona Beach study.

29

P. 23 (counting the title sheet as p. 1) of the Linz-Fisher-Yao Daytona Beach study.
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results of the Daytona Beach analyses using the same conventions used in Figure 3.1 (for
Greensboro). The ambient crime levels in control neighborhoods (green) are fixed at 100 percent
again so that the levels in tavern neighborhoods (blue) and adult cabaret neighborhoods (red) can
be interpreted as multiples of the controls. With two exceptions, adult cabaret neighborhoods
have higher ambient crime levels than tavern neighborhoods. Given the well-known relationship
between taverns and ambient crime, the Daytona Beach analyses corroborate the consensus
finding of the literature. Like the broader SOB class, adult cabarets, pose large, statistically
significant ambient public safety hazards.
Figure 3.2 speaks for itself. Tavern neighborhoods (blue) have 90 percent more total
crime than control neighborhoods (green). Adult cabaret neighborhoods (red) have 270 percent
more total crime than control neighborhoods (green). In substantive terms then, taverns have
large secondary effects and adult cabarets have even larger secondary effects. The fact that these
effect estimates are also statistically large adds little to our understanding of Figure 3.2.
The estimates are statistically large, of course – i.e., statistically significant – and that
poses a dilemma for Drs. Linz and Fisher. If the estimates were statistically small, Drs. Linz and
Fisher could argue that they were due to chance (regardless of their substantive size). Denied this
solution to the dilemma, Drs. Linz and Fisher argue that statistical significance is an artifact of an
“exceptionally large N.” This is a specious argument, however, on two grounds. First, samples
of 1,100 are not large enough to obviate the statistical model used by Drs. Linz and Fisher. But
second, if samples of 1,100 were large enough to obviate the statistical model, as claimed, all of
effect estimates would be statistically significant. In fact, of the 84 parameter estimates reported
by Drs. Linz and Fisher, 42 are statistically significant and 42 are not. I will return to this issue
in Section 3.4 below.
3.3

PALM BEACH COUNTY , 2004

Comparing 911 calls to the addresses of nine adult and seven non-adult cabarets in Palm
Beach County, FL, Dr. Terry A. Danner found that the adult cabaret addresses had fewer crimerelated 911 calls (2.5 per month vs. 2.9 for SOB addresses) but more order-related 911 calls (3.1
per month vs. 2.0 for SOB addresses). Based on these comparisons, Dr. Danner concluded that
the contrast “does not provide compelling evidence that the addition of various levels of nude
dancing to the ‘nightclub type environment’ produces a pattern of crime and public disorder that
appears to be uniquely attributable to the adult cabaret category of business.”30

30

P. 8, The Crime-related Secondary Effects of Adult Cabarets in Palm Beach County by
Terry A. Danner, Ph.D. Report submitted in Palm Beach County v. Casablanca East, CA-0203813 AF, Circuit Court, 15th Judicial Circuit, Palm Beach County, 2005. A professor of
criminal justice at St. Leo’s University, Dr. Danner is a prolific expert for the SOB industry.

JEFFERSON COUNTY SOB REGS

001709

C R IM E -R ELA TED S ECON DA RY E FF EC TS - P AG E 27
R IC HA R D M C C LEA R Y , P H .D.

Dr. Danner’s idea of comparing adult and non-adult cabarets makes good sense. The
legal difference between adult and non-adult cabarets is, after all, the quantity and/or quality of
clothing worn by employees. Changing the quantity and/or quality of clothing changes the nonadult cabaret into an adult cabaret and vice versa. It follows from this argument that ambient
crime rate differences between adult and non-adult cabarets must be due to nudity.
Aside from the idea of comparing adult and non-adult cabarets, however, Dr. Danner’s
study is problematic in two respects. First, Dr. Danner uses 911 calls to measure ambient crime
risk. Although 911 calls are correlated with ambient crime risk, however, the correlation is weak
at best. Second, Dr. Danner considers only the subset of 911 calls to the immediate addresses of
the adult and non-adult cabarets. Calls to nearby addresses are excluded. If ambient crime risk
“seeps out” across the adult cabaret neighborhood, of course, as the theory predicts, excluding
these calls biases the secondary effect estimate in an unknown way.
Irvine colleagues Valerie Jenness, James W. Meeker, and I were retained by Palm Beach
County to evaluate and, if necessary, replicate Dr. Danner’s study. Given the problematic use of
address-specific 911 calls, we questioned Dr. Danner’s conclusion.31 Our replication used the
same adult and non-adult cabaret sites. Instead of using 911 calls, however, we used crime
incident reports; and instead of restricting the analyses to the specific addresses, we included all
crime incidents that occurred within 1,100 feet of the adult and non-adult cabarets.
Figure 3.3 - Palm Beach County Risk-Distance Functions, Total Crime

The results of our replication are plotted in Figure 3.3. In terms of total crime, SOBs (in
red, nine adult cabarets) and controls (in blue, seven non-adult cabarets) are both risky places.
31

Crime-Related Secondary Effects of Sexually-Oriented Businesses: Report to the
County Attorney, Palm Beach County, Florida. Valerie Jenness, Ph.D., Richard McCleary,
Ph.D., and James W. Meeker, J.D., Ph.D. August 15, 2007.
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Moving toward an “average” site, whether SOB or control, victimization risk rises. Moving
away, risk diminishes. With that said, compared to control sites, SOB sites are much riskier on
average. How much riskier? At 500 feet, approximately one long city block, ambient risk at the
SOB is four times greater. At 1,000 feet, the risk is substantially lower for all sites. But even at
that distance, SOB sites are 3.5 times riskier than control sites.
Although risk-distance plots have been widely used to document the ambient crime risks
at “nuisance” sites, including SOBs,32 most of uses have foregone statistical significance tests of
the plots. Given the quantity and quality of data that were available in Palm Beach County, we
were able calculate confidence intervals for the risk-distance functions plotted in Figure 3.3. At
the conventional 95 percent confidence level, both the SOB (red) and control (blue) functions are
statistically significant as is their difference. Rejecting both null hypotheses then, the functions
plotted in Figure 3.3 have the obvious interpretation.
Some readers may question the use of total crime. Why not some subcategory of crimes?
Total crime is the convention in secondary effects studies – all of the studies referenced in Table
1 use total crime – and the convention rests on theoretical and practical grounds. As a practical
matter, breaking total crime down into subcategories is expensive. As a theoretical matter, SOBs
are expected to generate “victimless” vice crimes (prostitution, drugs, etc.), predatory crimes
(robbery, assault, etc.) that are associated with vice, and opportunistic crimes (vandalism, theft,
etc.) associated with the influx of strangers to the SOB neighborhood. In short, total crime.
Nevertheless, to investigate the statistical robustness of our findings, Jenness, Meeker,
and I replicated the risk-distance analyses for property crime (burglary, theft, vandalism, etc.),
personal crime (robbery, assault, etc.), and the residual category of all other crime (including
most notably, vice crimes). This is not the only possible taxonomy, of course; but it is a
reasonable taxonomy and one that is easily understood. The risk-distance functions for these
three complementary crime categories lead to the same interpretation and conclusion.
3.4

CONCLUDING REMARKS ON ADULT CABARETS

The three studies of adult cabarets reviewed here illustrate a range of designs. Two use
911 calls, one uses crime incident reports. Two compare SOB and control neighborhoods, one
compares adult and non-adult cabarets. Yet all three studies support the conclusion that adult
cabarets have large, statistically significant secondary effects.
Nevertheless, there is a remarkable difference in how the studies interpret their findings.
Whereas the Greensboro and Daytona Beach studies find large, statistically significant secondary

32

See, e.g., An Analysis of the Relationship between Adult Entertainment
Establishments, Crime, and Housing Values. M. McPherson and G. Silloway. Minnesota Crime
Prevention Center, Inc. October, 1980.
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effects, the authors give their findings the opposite interpretation. The secondary effect study
summarized in Figure 3.2 was commissioned by the plaintiffs in Daytona Grand v. City of
Daytona Beach.33 Drs. Fisher and Linz used a two-prong argument to challenge the City’s
secondary effects evidence. First, the studies relied on by the City were methodologically
flawed. Second, local data showed that neighborhoods with adult businesses had the same
number of 911 calls as other neighborhoods. To refute these arguments, the City cross-examined
the experts. The trial court was unimpressed, however, and struck down those parts of Daytona
Beach ordinance that regulated nudity.
The trial court’s decision in Daytona Grand provoked a mild panic among Florida
governments. Two years later, however, the U.S. Eleventh Circuit reversed the trial court.34 The
Eleventh Circuit decision reaffirmed the Renton standard in the most crucial respect: If the
government’s interpretation of its secondary effects evidence is “reasonable,” there is no need to
show that its interpretation is the only reasonable interpretation. The fact that plaintiffs can draw
alternative conclusions from the evidence does not bar the government from “reaching other
reasonable and different conclusions.”
The Eleventh Circuit addressed three other relevant issues. First, the panel explicitly
rejected the methodological arguments of Paul, Linz and Shafer.35 Second, the panel rejected the
use of 911 calls to demonstrate the absence (but not the presence) of a secondary effect. Third,
the panel noted, as I have, that several of the secondary effect estimates reported by Drs. Linz and
Fisher were statistically significant.
The experts are no doubt correct that factors other than the presence of adult
theaters affect crime rates in Daytona Beach: crime is plainly caused by many
factors. But that does little to undermine the City’s conclusion that adult theaters
also affect crime rates, especially when the experts’ own analysis shows a
statistically significant correlation between adult theaters and increased crime in
half of the areas in the study.36
This observation by the Eleventh Circuit panel is consistent with Figure 3.2 above.

33

Daytona Grand Inc. v. City of Daytona Beach, Florida 410 F. Supp. 2d 1173 (2006).

34

Daytona Grand, Inc. v. City of Daytona Beach, Florida No. 06-12022 (11th Cir. 2007)

35

Paul, Linz, and Shafer (Government regulation of adult businesses through zoning and
anti-nudity ordinances: Debunking the legal myth of negative secondary effects. Communication
Law and Policy, 2001, 6:355-391) argue that the government’s secondary effects evidence must
satisfy Daubert admissibility criteria.
36

Id., at 47-48
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4.

THE “COMMERCIALLY NATURAL IF NOT UNIVERSAL” SOB

In the past, one of the most common SOB business models combined the sale of adult
DVDs (or tapes) with coin-operated booths where the DVDs could be viewed. In principle, the
viewing booths allowed customers to sample DVDs to inform their purchasing decisions. This
SOB subclass was so common twenty years ado that Justice Souter called it the “commercially
natural, if not universal” model.37 Although the subclass continues to flourish, competition from
other SOB business models appears to have made inroads. Because private (and semi-private)
viewing booths create opportunities for sexual contact, this SOB subclass poses special problems
for routine policing.
4.1

CENTRALIA , 2003

Centralia, Washington is a small city (ca. 14,000 population) on Interstate 5 between
Olympia and Portland. In December, 2003, an adult bookstore opened in a building that had
been a residential dwelling. In addition to selling videos for off-premise viewing, the SOB had
coin-operated viewing booths. Shortly after opening its doors for business, the City moved to
enforce zoning ordinances prohibiting SOBs in residential neighborhoods. When the SOB filed a
lawsuit,38 the City defended itself with the crime incident statistics summarized in Table 4.1.

Table 4.1 - UCR “Serious” Crime, Centralia, WA

SOB Area
All Other Centralia
Control Areas

Before

After

Change

Odds Ratio

9
3358
23

17
3358
19

1.889
0.966
0.826

–
1.956
2.058

Source: Richard McCleary, Crime Risk in the Vicinity of a Sexually Oriented Business: Final Report to the
City Attorney’s Office. February 28 th, 2004.

In the impact area, defined by a 250-foot radius around the SOB site, serious crime rose
by nearly 90 percent after the SOB opening. In the rest of Centralia, during the same period,
serious crime dropped by nearly four percent. The statistical significance of these before-after
contrasts can be tested by comparing the value of the odds ratio reported in Table 4.1 to its
standard error. By chance alone, odds ratios larger than this one occur less than eight times in

37

City of Los Angeles v. Alameda Books, Inc, 535 U.S. 425 (2002) at 465.

38

Washington Retailtainment, Inc. et al. v. City of Centralia, Washington. U.S. District
Court for the Western District of Washington at Tacoma, Case No. C03-5137FDB
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one thousand trials or samples.
Although it is highly unlikely that the effect reported in Table 4.1 is due to chance, it is
always possible that the observed effect is due to some uncontrolled threat to internal validity. If
that were the case, we would expect crime to rise when any other type of business, say, for
example, a bread store, moves into a vacant residential structure. In fact, three businesses did
open in Centralia during this time frame. But as reported in Table 4.1, ambient crime in a 250foot radius around the sites dropped when these non-SOBs opened.
4.2

LOS ANGELES, 2008

In 1977, the City of Los Angeles conducted a comprehensive secondary effects study39
that found, among other things, an association between ambient crime and SOB concentrations.
Based on this finding, Los Angeles required a minium distance between SOB sites. When SOBs
began to evade the minimum distance rule by merging, the City amended its ordinance to require
minimum distances between distinct activities. The amendment forced “commercially natural if
not universal” SOBs to segregate DVD sales from viewing booths.
In 1995, two affected SOBs challenged the amended ordinance. Because the 1977 study
did not address the secondary effects of combining multiple activities under one roof, it was
argued, Los Angeles had no evidence that multiple-activity businesses generated secondary
effects. The trial court agreed and the Ninth Circuit Court affirmed. The U.S. Supreme Court
reversed, reaffirming Renton and allowing that a government could infer, from the findings of
the1977 study, that concentrations of distinct activities – in particular, DVD sales and viewing
booths on the same site – generated secondary effects. In a complicated split decision, the Court
remanded the case for trial.
In 2006, the City of Los Angeles retained me to examine the secondary effects rationale
for the amended ordinance. Would dividing a multiple-activity SOB into single-activity SOBs,
as required by the amended ordinance, yield a reduction in ambient crime risk? Ideally, this
question could addressed by finding a member of the “commercially natural if not universal”
SOB subclass that had been divided into discrete units that sold DVDs (but had no booths) and
that operated coin-operated viewing booths (but did not sell DVDs). If the amended ordinance
had a legitimate rationale, one would expect the ambient risk for the multiple-activity SOB to be
greater than the sum of the risks for its constituent single-activity SOBs.
Unfortunately, there were no ideal “natural experiments” of this sort to be found in Los
Angeles. Alternatively, using the same logical argument, one could compare the ambient crime

39

Los Angeles Dept of City Planning, Study of the Effects of the Concentration of Adult
Entertainments in the City of Los Angeles (City Plan Case No. 26475, City Council File No. 744521-S.3, June 1977) as cited in Alameda Books at 429.
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risks for multiple-activity SOBs – which I will call “bookstore-arcades” – to the ambient risks for
single-activity “bookstores” and “arcades.” Since there were no pure arcades40 in Los Angeles,
however, only part of this alternative design could be implemented. Though less than the ideal –
which is almost always true – the partial design tells us much about the phenomenon.
Figure 4.2 - Risk by Distance from the Site, UCR “Serious” Crime

Figure 4.2 plots the risk-distance functions for twelve bookstore-arcades (in red) and
seven bookstores (in blue). The vertical axis is calibrated in annual UCR Part I (“serious”) crime
incidents (homicide, aggravated assault, robbery, rape, burglary, theft, auto theft, and arson)
per square mile. The horizontal axis is calibrated in distance from the site. As Figure 4.2 shows,
both SOB subclasses are risky places. Since both risk-distance functions are statistically
significant at the conventional 95 percent confidence level, both SOB subclasses have secondary
effects. Compared to bookstores, however, bookstore-arcades are riskier at all distances and the
difference between the two functions is significant.
4.3

CONCLUDING REMARKS

Some subclass specific risks arise because the defining characteristic of a subclass or
creates idiosyncratic opportunities for particular types of crime. Other subclass-specific risks
arise when the defining characteristic of the subclass compromises the effectiveness of common
policing strategies. The relatively higher ambient risks of bookstore-arcades accrues from both
sources. Nevertheless, the failure of economical policing strategies is the greater problem. The
optimal policing strategy for SOBs with viewing booths requires that police inspect the interior,

40

SOB arcades that sell no adult merchandise whatsoever are rare. But there are many
that derive very little revenue from the same of adult merchandise.
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placing officers at risk of injury. Accordingly, policing this subclass requires specially training
and equipment, prior intelligence, backup manpower, and other resources.
Absent viewing booths, the optimal policing strategy rests heavily on routine drive-by
patrols. Since the ambient risk function for this subclass can cover a several- block area (see
Figure 4.2), drive-by patrols are an efficient way to provide a visible police presence to the
neighborhood. Visibility is per se a deterrent. Routine patrols can keep watch for known
offenders and suspicious activity. When problems are spotted, the routine patrol can forward the
information to a specialized unit or, if necessary, handle it on the spot, requesting backup
resources only as needed. Needless to say, neighborhood patrols by plainclothes officers in
unmarked cars would be inefficient. Whereas visibility is central to policing SOB bookstores,
the presence of viewing booths requires invisible (plainclothes) police presence inside the SOB.
The optimal policing strategies the two subclasses are incompatible.
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5.

“OFF-SITE” SOBS

Suppose that distinct SOB subclasses has a unique “average” secondary effects. This
implies that one of the subclasses would have the lowest effect. The effect might be so minimal
as to fall below the Constitutional threshold where a government could regulate that subclass. Or
if the effect fell just above the threshold, the configuration and operation of the subclass might be
“tweaked” to force the effect below the threshold.
What might this “bullet-proof” SOB subclass look like? Common sense suggests that it
would be a store that sells adult merchandise for off-site use. Customers drive to the store; park;
go in; make a purchase; come out; and drive away. Except for the merchandise purchased, the
SOB’s routine activity is indistinguishable from the activities of convenience stores, dry cleaners,
and libraries. Common sense argues then, that the secondary effects of off-site SOBs are likely
to be no larger than the effects of convenience stores, dry cleaners, and libraries.
Off-site SOBs – book and DVD stores – have made this common sense argument and
some courts have found it persuasive. In Encore Videos, Inc. v. City of San Antonio,41 an
ordinance classified off-site book and DVD stores as SOBs if their inventories included 20
percent adult material. When the ordinance was challenged, the Fifth Circuit found that San
Antonio had relied on studies that not addressed the (presumably) unique effects of off-site
SOBs. In the Court's view, moreover, the City’s rationale for ignoring the differences between
on-site and off-site businesses was weak.
Off-site businesses differ from on-site ones, because it is only reasonable to
assume that the former are less likely to create harmful secondary effects because
of the fact that consumers of pornography are not as likely to linger in the area and
engage in public alcohol consumption and other undesirable activities.42
Other factors influenced the decision, of course, and a more recent Fifth Circuit decision clarifies
Encore Videos in the most crucial respect.
Nevertheless, based on common sense, the Court’s theoretical rational is appealing. It
ignores theoretically relevant characteristics of off-site SOBs, however. To the extent that offsite SOBs attract similar “soft-target” patrons, the routine activity theory of hotspots outlined in
Section 1 above predicts that the subclass will have similar secondary effects. The findings of
two recent secondary effects studies corroborates the theory.

41

330 F.3d 288 (5th Cir. 2003), cert. denied, 540 U.S. 982 (2003), and opinion clarified,
352 F.3d 938 (5th Cir. 2003).
42

Id. at 294-5
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5.1

SIOUX CITY , 200643

Adult businesses are nothing new to Sioux City, Iowa. Two adult businesses had
operated without incident in the city’s older downtown area for decades. Although both
businesses sold sexually explicit DVDs for off-site use, most of their revenue came from coinoperated viewing booths. Nevertheless, strictly speaking, both belonged to the adult business
model that Justice Souter characterized as the “commercially natural, if not universal” model. In
terms of “look and feel,” the two businesses were indistinguishable from adult businesses in
larger cities.
In March, 2004, a third SOB opened in Sioux City. Unlike the two existing SOBs, Dr.
John’s had no viewing booths. It was located in a newer area of the city and lacked the garish
appearance associated with adult businesses generally and, in particular, with Sioux City’s two
existing SOBs. During subsequent litigation, the trial judge commented on this fact:
[T]he first impression of the store is a far cry from the first image that most people
would likely have of an “adult book store” or “sex shop.” There is nothing seedy
about the neighborhood, store building, or store front. In fact, from a quick driveby, one would likely assume that the business was a rather upscale retail store for
women's clothing and accessories. There are no “adult” signs or banners
proclaiming “peep shows,” “live entertainment booths,” “XXX movies,” “live
models,” “adult massage,” or any of the other tasteless come-ons all too familiar
from adult entertainment stores that exist in virtually every American city of any
size and which one may find scattered along interstates and highways even in rural
America.44
The trial judge’s drive-by impression may overstate the point. Few passers-by would mistake
Dr. John’s for anything other than what it was.
Regardless of its look and feel Dr. John’s was located in a prohibited zone. When Sioux
City attempted to enforce its zoning code, Dr. John’s sued, arguing that off-site adult businesses
lacked the typical crime-related secondary effects associated with adult businesses. To counter
this argument, Sioux City produced police reports of incidents occurring within 500 feet of Dr.

43

This case study is based on a paper written by Alan C. Weinstein and me: “Do ‘offsite’ adult businesses have secondary effects? Legal doctrine, social theory, and empirical
evidence.” The paper was presented in Atlanta at the November, 14th, 2007 meeting of the
American Society for Criminology.
44

Doctor John’s, Inc. v. City of Sioux City, IA., 389 F.Supp.2d 1096, 1103 (N.D. Iowa
2005), quoting from court’s ruling on plaintiff’s motion for preliminary injunction.
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John’s during the four years between January 1st, 2002 and December 31st, 2005. For purposes of
quasi-experimental control, reports of incidents occurring with 500 feet of a nearby motel were
also retrieved.
To control plausible threats to internal and statistical conclusion validity, the City
collected analogous police incident reports for an adjacent control area, a 500 circle centered on a
non-SOB. Because the two circles are tangent to each other and face the same thoroughfare, they
have similar traffic flows. And because they have similar mixes of businesses and similar
incident rates, their underlying ambient crime risks are similar. Because the underlying risk
factors are identical in the two circles, any effect found in one of the circles should be found in
the other as well. But that was not the case.
Table 5.1 - Total Crime Before and After the Opening of Dr. Johns
Before
Total Incidents
Dr. John’s
Control

After

N

Rate

N

Rate

After/Before

Ratio

17
44

7.8
20.3

41
46

22.4
25.1

2.86
1.24

2.31

Before
“Victimless” Excluded
Dr. John’s
Control

After

N

Rate

N

Rate

After/Before

Ratio

12
26

5.5
12.0

31
32

16.9
17.5

3.08
1.46

2.11

The first rows of Table 5.1 breaks down total incidents for the 793 days before and 668
days after the SOB opened. In the Dr. John’s circle, the annual crime rate rose from 7.8 to 22.4
incidents per year, an increase of approximately 190 percent. Crime in the control circle rose as
well but the increase was more modest. The rise from 20.3 to 25.1 incidents per year amounts to
a 25 percent increase. Based on a crude comparison of these rates, Dr. John’s appears to pose an
ambient victimization risk.
To test whether the effect might be a chance fluctuation, we take advantage of the fact
that crime incidents in the two circles are not different than Poisson (Haight, 1967: 94-95).
Under a Poisson hypothesis, the after/before odds for the Dr. John’s and control circles, reported
in Table 2, are distributed as unit-mean log-Normal variables. The ratio of the two odds, also
distributed as unit-mean log-Normal, the a maximum-likelihood estimate of the secondary effect.
In this instance,
Odds Ratio = 2.31
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implies that, compared to the control circle, ambient crime rose by 131 percent after Dr. John’s
opened for business. Because an effect estimate of this magnitude or larger occur by chance with
probability smaller than 0.01, the null hypothesis is rejected.
The second set of rows in Table 5.1 reports the analogous breakdown with “victimless”
crime incidents excluded. If the opening of Dr. John’s lead to heightened police surveillance, it is
possible that the before-after effect is a simple “instrumentation” artifact. Indeed, in a critique of
the 1977 Los Angeles secondary effects study relied upon in Alameda Books, Paul, Linz and
Shafer cite this possibility:
Although the findings of this study suggested high levels of criminal activity
within these clusters, any implication that this is connected to the presence of
adult businesses is invalidated by the fact that the researchers admitted to “stepped
up” surveillance within these areas. Put simply, the police most likely found
greater amounts of crime in the adult establishment areas because they were trying
harder to find it.45
Whereas this explanation might be plausible for prostitution, drugs, and other “victimless” vice
crimes, however, it is implausible for homicide, robbery, and the other “street” crimes reported in
the 1977 Los Angeles study. On the contrary, heightened police surveillance will reduce the risk
of these crimes. So if the instrumentation hypothesis is plausible, the secondary effect should
vanish when “victimless” crimes are excluded. As reported in Table 5.1, excluding “victimless”
crimes from the estimate leads to the same conclusion.
5.2

MONTROSE, 200346

The relevance a the government’s secondary effects evidence can be challenged through
either of two arguments. The first is predicated on the fact that the evidence has ignored some
relevant difference among distinct SOB subclasses. Challenges by off-site SOBs illustrate this
argument. The second is predicated on the fact that the evidence has ignored some idiosyncratic
(but nevertheless relevant) local condition. In 2004, an SOB in rural Kansas used criminological
theory to argue that the sparsely-populated rural environment precluded the possibility of
secondary effects. And since the local government had not studied this issue prior to enactment,
the ordinance should be struck down.

45

P. 379, “Government regulation of ‘adult’ businesses through zoning and anti-nudity
ordinances: de-bunking the legal myth of negative secondary effects.” Communication Law and
Policy, 2001, 6:355-391.
46

This case study is based on “Rural hotspots: the case of adult businesses.” Criminal
Justice Policy Review, 2008, 19:1-11.
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Rejecting this argument, the trial court granted the defendant’s summary judgment
motion. On appeal, however, in Abilene Retail,47 the Tenth Circuit agreed with the plaintiff’s
interpretation of criminological theory:
All of the studies relied upon by the Board examine the secondary effects of
sexually oriented businesses located in urban environments; none examine
businesses situated in an entirely rural area. To hold that legislators may
reasonably rely on those studies to regulate a single adult bookstore, located on a
highway pullout far from any business or residential area within the County would
be to abdicate out “independent judgment” entirely. Such a holding would require
complete deference to a local government’s reliance on prepackaged secondary
effects studies from other jurisdictions to regulate any single sexually oriented
business of any type, located in any setting.48
Because the SOB was located in an isolated rural area, and because the County had no evidence
to suggest that rural SOBs would have secondary effects, the Tenth Circuit reversed the summary
judgment and remanded the case for trial.
Ignoring the question of relevance, the argument’s predicate is correct. Because most
criminological research is conducted in urban areas, criminological theories do not necessarily
generalize to rural areas. In fact, it is entirely possible that some obscure criminological theory
might not generalize to rural areas and populations. But the relevant routine activity theory of
hotspots, outlined in Section 1 above, generalizes to any accessible area, urban, suburban, or
rural. This is corroborated by a recent case study. When an SOB opens on an interstate highway
off-ramp in a sparsely populated rural community, ambient crime risk rises precipitously, turning
the community into a rural “hotspot of predatory crime.”
An unincorporated village of 250 residents, Montrose, Illinois is located on I-70 midway
between St. Louis and Indianapolis. I-70 separates Montrose’s residential dwellings from its
businesses: a convenience store-gas station, a motel, and for a short period, a tavern. Other than
gas and lodging, cross-country travelers had no reason to exit I-70 at Montrose prior to February,
2003. In that month, the Lion’s Den opened on a service road within 750 feet of the I-70 offramp. A large, elevated sign let I-70 travelers know that x-rated videos, books, and novelties
could be purchased “24/7.” The store was successful by all accounts.
The residents of Montrose did not welcome the new business. Unlike the village’s other
businesses, the Lion’s Den was located on the residential side of I-70. Complaining that the store

47

Abilene Retail #30, Inc. v. Board of Commissions of Dickinson County, Kansas, 492
F.3d 1164, 1175 (10th Cir. 2007)
48

Id. at 1175.
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disrupted their idyllic life-style, villagers picketed the site on several occasions. Traffic was a
chronic complaint. The narrow gravel access road connecting the site to I-70 could not support
the weight of big-rig trucks; it soon fell into disrepair. The Lion’s Den offered to build a new,
larger access road from I-70 to its site. But fearing an even larger volume of traffic, the villagers
declined the offer.
Like all Illinois villages, Montrose had no SOB ordinances. The Lion’s Den was located
within 1,000 feet of a public park, however, in violation of an Illinois statute. When the State
moved to enforce its statute, the Lion’s Den sued, arguing that “off-site” SOBs could not
generate the public safety hazards associated with adult cabarets, video arcades and other on-site
SOBs. The trial in State v. The Lion’s Den et al. lasted four days. The court upheld the statute
and, in July, 2005, the Montrose Lion’s Den closed its doors.

Table 5.2 - Crime-Related Secondary Effects of a Rural Adult Business
Open

Closed
Log Effect

Property Crimes
Personal Crimes
All Other Crimes

23
3
28

9.54
1.24
11.61

15
5
9

7.20
2.40
4.32

Total Crimes

54

22.39

29

13.92

Constant
Open

8

t

-3.267
0.475

-17.60
2.06

e0.475 . 1.61

At the trial, the State presented evidence of the Lion’s Den’s adverse impact on the
surrounding area: sexually explicit litter and decreased use of the nearby park. Neither party
presented local crime data, however. Table 5.2 reports data bearing on this issue. During the
1,642-day period beginning January 1, 2002, the Effingham County Sheriff’s Office recorded 83
crime incidents in the Village. The most common incidents involved the theft or destruction of
property. Incidents of disorder and indecency, traffic-related incidents, and alcohol-drug offenses
were nearly as common. But Incidents involving danger or harm to persons (robbery, assault,
etc.) were rare.
The columns labeled “Open” and “Closed” in Table 5.2 break the incidents down into an
881-day segment in which the Lion’s Den was open and a 761-day segment in which it was
closed. Crime rates are 22.39 and 13.92 total incidents per year for the “Open” and “Closed”
segments. From these raw rates, it appears that crime risk in Montrose rose when the Lion’s Den
opened and fell when the Lion’s Den closed. The magnitude of the effect is proportional to the
exponentiated effect estimate reported in Table 5.2 (e0.475 = 1.61). The crime rate in Montrose
was 61 percent higher while the Lion’s Den was open.
Could the effect be due to chance? That is unlikely. The effect estimate reported in
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Table 5.2 is statistically significant at the conventional 95 percent confidence level. Could the
effect be due a coincidental increase in the frequency of patrols the Effingham County Sheriff?
That too is unlikely. Whereas heightened surveillance can exaggerate “victimless” crime rates,
heightened surveillance would not not produce higher rates of serious crime and, while the Lion’s
Den was open, crime in the Village grew more “serious,” including two armed robberies, one
committed by a gang of four men wearing ski masks and armed with shotguns. Both armed
robberies were committed at site of the Lion’s Den, moreover, and were the only robberies
recorded in the Village’s modern history.
The timing of the crime incidents reinforces this point. While the Lion’s Den was closed,
Montrose’s modal crime incidents were “drive-off” thefts from the Village’s gasoline station and
vandalism at the Village’s motel. Most of these incidents occurred in daylight and required no
immediate response from the Sheriff’s Office; and because the businesses were separated from
residences by I-70, the model incidents attracted little attention. While the Lion’s Den was open,
on the other hand, a majority of incidents occurred at night and demanded immediate response;
as more incidents began to occur on the residential side of I-70, crime became more noticeable to
Village residents.
5.3

CONCLUDING REMARKS

Criminological theory is clear on the threshold question of whether off-site SOBs are
exempt. They are not. As it turns out, moreover, the Fifth Circuit had not intended its Encore
Videos decision to be interpreted as a comment on applicability of criminological theory. Four
years later, the Fifth Circuit upheld a Kennedale, Texas ordinance aimed at off-site SOBs.49
Unlike the San Antonio ordinance under challenge in Encore Videos, the Kennedale ordinance
relied on studies of off-site SOBs. The Court took the opportunity, furthermore, to clarify the
short note in Encore Videos that had been misinterpreted as questioning the applicability of
criminological theory.
On March 1st, 2007, exactly one week after the Fifth Circuit’s H and A Land Corp.
decision, a man parked his car in a dark lot near an off-site SOB in Kennedale, Texas. Returning
to his car, the man was confronted by a robber and shot.50 Though seriously injured, he survived.
Governments would not want to rely on anecdotal evidence alone. Nevertheless, anecdotes of

49

H and A Land Corp. v. City of Kennedale, TX., 480 F.3d 336 No. 05-11474 (5th Cir.
Feb. 22 , 2007).
nd

50

Bourgeois, P. “Man shot outside video store in Kennedale.” Fort Worth StarTelegram, March 1st, 2007.
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this sort constitute legitimate secondary effects evidence.51 In addition to its corroborative value,
this particular anecdote has some legal relevance because the off-site SOB was a plaintiff in H
and A Land Corp.
The Tenth Circuit may not have found the Montrose results relevant to Abeline Retail.
Every case study is unique in some respect, after all; and although the U.S. Census Bureau
considers both Effingham County, Illinois and Dickinson County, Kansas to be “rural,” the Tenth
Circuit may have focused on idiosyncratic, legally relevant factors. Nevertheless, the case study
results demonstrate that, whether urban, suburban, or rural, hotspots are hotspots. Whether the
area is urban, suburban, or rural, SOBs attract patrons from wide catchment areas. Because these
patrons are disproportionately male, open to vice overtures, and reluctant to report victimizations,
their presence attracts offenders, generating ambient victimization risk – a hotspot of predatory
crime. This theoretical mechanism operates identically in rural, suburban, and urban areas but,
because rural areas ordinarily have lower levels of visible police presence, rural hotspots may be
riskier than their suburban and urban counterparts.
Solving the problem by allocating more police to rural areas is politically unfeasible.
Governments allocate public safety resources across regions on utilitarian grounds. Per capita
allocations have the greatest impact on per capita crime rates. This poses an obstacle to rural
problem-oriented policing (Weisheit, Falcone, and Wells, 1999), of course, but it is a rational
policy for a government.52 Because the targets attracted to the rural hotspot live outside the
jurisdiction, and because victimizations are under-reported, ignoring the hotspot is a more
realistic strategy.
The future is unclear. The relocation of adult businesses to rural areas parallels the postwar “flight” of inner-cities families. From the perspective of adult business proprietors, the urban
environment has become hostile. Zoning codes force adult businesses into “ghettos” where their
operations are strictly regulated and where competition with other adult businesses is fierce.
Rural areas have few regulations, on the other hand, and little competition; access to interstate
highway traffic is a bonus. As urban environments become more hostile, more adult businesses
will relocate to rural areas, forcing state and county governments into policy decisions.

51

See, e.g., World Wide Video of Washington, Inc. v. City of Spokane, 368 F.3d 1186,
1195-96 (9th Cir. 2004) (“Anecdotal evidence and reported experience can be as telling as
statistical data and can serve as a legitimate basis for finding negative secondary effects ...”).
52

For a review of the problems involved in rural policing, see Community policing in a
rural setting. (by Q. Thurman and E.G. McGarrell; Anderson Publishing, 1997) or Crime and
policing in rural and small-town America (by R.A. Weisheit, D.N. Falcone, and L.E. Wells;
Waveland Press, 1999).
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6.

METHODOLOGICAL RULES

In the last five years, legislatures and courts have been bombarded with expert opinions
from both sides. Plaintiffs’ experts argue that every government-sponsored secondary effect
study is “fatally flawed” while every study conducted by a plaintiffs’ expert is “methodologically
rigorous.” Plaintiffs’ experts are incorrect, of course, but ignoring this point for the present, the
clash of experts raises this question: How can two sets of experts look at the same data and
arrive at different conclusions? The short answer to this question is that the experts recognize
and obey different methodological rules.
A more complete answer requires a discussion of the rules. Like all rules, the rules of
statistical inference are unambiguous and binding. Although investigators on both sides of a
debate are bound by the same set of rules, the rules can have slightly different interpretations. If
investigators frame the research question differently then, or if they make different assumptions,
or if they use different statistical models, even following the same rules, they can arrive at
different findings. With that point in mind, if an investigator wanted to produce a null finding,53
that goal could be achieved by using the weakest possible quasi-experimental design.
6.1

WEAK MEASURES OF AMBIENT CRIME RISK 54

The most salient difference between government-sponsored secondary effects studies,
such as those listed in Table 1, and the industry-sponsored studies that began to appear after the
Alameda Books decision, is way that ambient crime risk is measured. Whereas governmentsponsored studies use crime incident reports (e.g., Uniform Crime Reports or UCRs), for the
most part, industry-sponsored studies use 911 calls-for-service (CFSs).
Although UCRs and CFSs are roughly comparable under some (but not all) conditions, in
statistical terms, UCRs are always the “better” measure of ambient crime risk. To explain this
important point, define the crime risk measure (CFSs or UCRs, e.g.) as the sum of crime risk and
noise:
CRIME RISK MEASURE

=

CRIME RISK

+

NOISE

Defined this way, the signal-to-noise ratio as the ratio of crime risk to the crime risk measure55

53

Again, “null finding” means “finding that SOBs have no secondary effects.”

54

This section and the next are based on R. McCleary and J.W. Meeker, “Do peep shows
“cause” crime?” Journal of Sex Research, 2006, 43:194-196.
55

The terms in the numerator and denominator of this expression are population
variances. Although I call this expression the “signal-to-noise ratio,” it is the squared correlation
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CRIME RISK

SIGNAL-TO -NOISE '

CRIME RISK

'
CRIME RISK MEASURE

CRIME RISK

+

NOISE

The higher the signal-to-noise ratio, the “better” the measure. Relative to CFSs, UCRs are a
“better” measure of crime risk because they have a higher signal-to-noise ratio.
Figure 6.1 - Crimes vs. 911 Calls-for-Service (CFSs)

Figure 6.1 depicts the statistical relationship between CFSs and crime risk. In any
jurisdiction, CFSs outnumber crimes by a large factor. The relative areas accorded to CFSs (in
red) and crimes (in blue) depicts this aspect of the relationship. The signal-to-noise ratio is
proportional to the overlapping area. The larger the overlapping area, relative to the total area,
the higher the signal-to-noise ratio. In this case, the signal-to-noise ratio is relatively small.
The non-overlapping areas in Figure 6.1 fall into two categories. The first category
consists of CFSs that have nothing to do with crime. Examples include duplicated or unfounded
CFSs; CFSs that have no apparent basis; and CFSs that are precipitated by false alarms. The
second category consists of crimes that circumvent the 911 system and, thus, leave no CFS
records. Examples include crimes that the police discover through routine or proactive patrolling
and crimes that the police discover through specialized unit activity, especially “victimless” vice
crimes, particularly drugs and prostitution.56

(or R2) for crime risk and its measure. See McCleary, R. and J.W. Meeker. Do peep shows
“cause” crime? Journal of Sex Research, 2006, 43:194-196.
56

In the Annex Books v. City of Indianapolis decision, e.g., “Specifically, the data
revealed that the police made forty one (41) arrests at Annex Books for public masturbation
between December 5, 2001 and November 5, 2002. Def.'s Br. at 24. In the before/after crime
analysis Dr. Linz conducted, we note that he collected police call data for 2001 and 2003, but not
for 2002. We need not delve into the intricacies of Dr. Linz's analysis in order to conclude, as we
do, that the City has rebutted Plaintiffs' evidence to the contrary on adverse secondary effects.
We find the data regarding the number and type of actual arrests at Annex Books for the year
period compelling.” (333 F. Supp. 2d 773; 2004 U.S. Dist. LEXIS 17341)
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CFSs in the first category tend to overstate the crime rate; CFSs in the second category
tend to understate the crime rate. In addition to errors that over- and under-state the crime rate,
CFSs have errors that limit their use for finer inferences about where and when crimes occur.
Address-specific (“hotspot”) analyses assume that the address recorded on a CFS is the
address where the precipitating crime occurred. The address on a CFS instructs responding
patrol units where they go to “see the man,” however, and this is often not the address of the
precipitating incident. If X calls 911 to report a disturbance at Y’s house, e.g., the responding
patrol unit will be asked to “see the man” at X’s address. Although the disturbance occurred at
Y’s address them, X’s address will be recorded on the CFS record.57
Time-specific analyses of CFSs are limited by analogous errors. The time recorded on a
CFS is not necessarily the time of the crime incident. For property crimes such as burglary and
theft, victims call 911 when the crime is discovered. This may be hours (or even days) after the
fact. Given these errors, CFSs allow for relatively crude, approximate inferences about the times
and places of crimes.
Table 6.1a - San Diego CFSs by Final Disposition
88,215
31,035
71,686
32,757
332,014
52,196

CFSs were cleared by report
CFSs were cleared by arrest

14.6 %
5.1 %

(19.7 %)

CFSs were cancelled or duplicated
CFSs were unfounded
CFSs were disposed of without report
CFSs had other or unknown disposition

11.8 %
5.4 %
54.8 %
8.3 %

(80.3%)

Table 6.1b - San Diego Burglary CFSs by Initial and Final Disposition
Total CFSs

607,903

100.0 %

CFSs initially classified as burglaries
Burglary CFSs initiated by an alarm
False alarms

147,127
110,111
109,135

24.2 %
18.1 %
18.1 %

CFSs initiated by actual burglaries

37,992

25.8 %

Source: A Methodical Critique of the Linz-Paul Report: Report to the San Diego City Attorney’s Office. R.
McCleary and J.W. Meeker, March 12, 2003.

Tables 6.1a-b illustrate the magnitude of the “noise” component in CFSs. In a 2002 San
57

To obscure a business’ public safety hazard, the proprietor can ask 911 to send a patrol
unit to “5 and Main” instead of to “521 East Main.”
th
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Diego secondary effects study, Drs. Daniel Linz and Bryant Paul analyzed 607,903 CFSs. As
reported in Table 6.1a, fewer than 20 percent of these CFSs began with a crime; more than 80
percent were cancelled, duplicated, unfounded, disposed of without report,58 or had some other
non-crime disposition. This 80:20 ratio of CFSs-to-crimes is typical of the overstatement found
in many large cities.
Table 6.1b illustrates another aspect of the problem. Nearly 25 percent of the CFSs
analyzed by Drs. Linz and Paul were initially classified as burglaries. Of these, 74.8 percent
were initiated by burglar alarms, 99.1 percent of which turned out to be false; only 25.8 percent
of burglary CFSs were actual burglaries. CFSs initiated by auto and robbery alarms aggravate
the problem that seen for burglaries. Considering “serious” crimes, like burglary, auto theft, and
robbery, in most large cities, CFSs overstate the crime rate by a substantial factor.
In light of these well known properties of CFSs, one might wonder why any researcher
might prefer to use CFSs to measure of crime risk. One answer – and there are several – is that
the relatively low signal-to-noise ratio of CFSs biases statistical tests in favor of a null finding. I
will explain this rather technical point after a short historical digression.
6.1.1

HISTORICAL NOTE ON THE USE OF CFSS

Until recently, virtually all secondary effect studies used UCR-based measures of ambient
crime risk. The millennial year, 2001, marked an historical turning point. Four years earlier, in
1997, the Fulton County, GA Police Department issued a “quick and dirty” report that compared
CFSs at the addresses of adult cabarets and taverns.59 The design of the report reflects the
obvious common sense notion that, other things equal, an adult cabaret is a tavern that offers
nude or semi-nude entertainment; clothe the entertainers and the adult cabaret becomes a tavern.
It follows from this common sense argument that any difference in CFSs is the secondary effect
of nudity.
The results of the comparison surprised the Fulton County Commission. Over a 29month period, more CFSs were logged to tavern addresses. At a minimum, this implied that
adult cabarets posed no ambient public safety hazards; and this in turn implied that Fulton
County had no legitimate secondary effects rationale for regulating adult cabarets. And that,

58

CFSs end without a report when the responding patrol unit finds no complainant,
informant, victim, or evidence of a crime. Most of the CFSs disposed of as “other/unknown” do
not require responses; “all units” CFSs, e.g., describe suspects or vehicles. Strictly speaking,
Drs. Linz and Paul should have analyzed only those CFSs that ended in an arrest or report.
59

Study of Calls-for-Service to Adult Entertainment Establishments which Serve
Alcoholic Beverages. June 13th, 1997, Capt. Ron Fuller and Lt. Sue Miller.
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more or less, is how the U.S. Eleventh Circuit Court interpreted the data.60
Following the 2001 decision in Flanigan’s Enterprises, CFSs became the preferred crime
risk measure for experts retained by the SOB industry. Whereas government-sponsored studies
continue to use UCR-based measures, after 2001, most SOB industry-sponsored studies use CFSbased measures of ambient crime risk. The 2002 San Diego study, to be reviewed below, and the
2003 Greensboro and 2004 Daytona Beach studies, reviewed in Section 3 above, illustrate the
trend. All used CFSs; all purported to find no secondary effects.
In our critique of the 2002 San Diego study by Drs. Daniel Linz and Bryant Paul, Jim
Meeker and I pointed out the problems inherent to CFSs generally and their use in secondary
effects studies particularly. Drs. Linz and Paul countered by arguing, first, that there is a debate
among criminologists about the statistical properties of CFSs; and second, that CFSs are widely
used in government-sponsored secondary effects studies. Both arguments are incorrect.
On the first point, shortly after the advent of computerized 911 systems, criminologists
experimented with CFSs, sometimes even using them as surrogate measures of crime risk. The
results of this experiment led to a consensus view that CFSs are not the best – or even a good –
measure of ambient crime risk. Few criminologists study CFSs for any reason; but no
criminologists study CFSs to learn about ambient crime risk. The published literature review
summarized in Table 6.1.1 supports both of these opinions. During a recent five-year period,
four general criminology journals published 705 items. Most of the items were either nonempirical (essays, reviews, etc.) or else, analyzed phenomena other than crime (police behavior,
sentencing decisions, etc.). Of the 254 articles that analyzed a crime statistic, 134 (52.8 percent)
analyzed UCRs; 119 (46.8 percent) analyzed victim or offender surveys. Only five items (1.9
percent) analyzed CFSs.61 Of these five, only one used CFSs as a crime risk measure.

60

Flanigan’s Enterprises, Inc. v. Fulton County, 242 F.3d 976 (11th Cir. 2001)

61

Table 6.1.1 was compiled from the independent judgements of eight students. Interrater reliability among the eight was nearly .95. Because some of the 254 articles analyzed
multiple statistics, the rows may sum to more than 100 percent.
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Table 6.1.1 Crime Statistics in Criminological Journals, 2000-2004

Criminology
Justice Quarterly
J of Quantitative Criminology
J of Criminal Justice

Total
Items

Crime
Stats

UCRs

Survey

CFSs

193
152
95
265

52
48
47
107

37
23
30
44

16
23
17
63

0
2
0
3

(705)

(254)

(134)

(119)

(5)

On the second point, other than the 1997 Fulton County study, analyses of CFSs are rarer
than hen’s teeth in government-sponsored studies. Finally, however, recent case law supports the
views of criminologists and governments. At least four U.S. Circuits have rejected attempts by
SOB plaintiffs to use 911 calls to cast direct doubt on an ordinance.62 In short, analyses of CFSs
these data are not sufficient to meet the standards required under Alameda Books to cast doubt on
the secondary effects evidence relied on by the government to support an ordinance.
6.1.2

ANECDOTAL EVIDENCE OF BIAS IN CFSS

All large police agencies record 911 calls for planning and budgeting purposes.63 In a
pinch, 911 databases can generate “quick and dirty” snapshots of crime problems. In the long
run, however, police agencies use crime incident reports to measure crime risk. Criminologists
have the same views. Nevertheless, 911 calls-for-service seem to be the preferred secondary
effect measure for SOB plaintiffs.
One reason why SOB plaintiffs might prefer 911 calls is that, because relatively few
“victimless” crimes (drugs, prostitution, etc.) come in through 911 channels, 911 calls understate
the incidence of these crimes by a large factor. Another reason is that 911 calls can be used to
mask an address-specific public safety hazard. This last problem merits special comment. If a
62

In Daytona Grand (at 44-46), the Eleventh Circuit outlined the limitations of 911 calls
and in footnote 33, noted that three other Circuits had rejected attempts by plaintiffs to use 911
calls to cast direct doubt on an ordinance: Gammoh v. City of La Habra, 395 F.3d 1114, 1126-27
(9th Cir. 2005), G.M. Enter., Inc., 350 F.3d 631, 639 (7th Cir. 2003), and SOB, Inc., 317 F.3d 856,
863 & n.2 (8th Cir. 2003).
63

These legitimate uses of 911 calls are discussed in most undergraduate policing texts.
See, e.g., Roberg, R.R., J. Crank and J. Kuykendall, Police and Society. Wadsworth, 1999.
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business is familiar with the coding conventions, 911 records can be manipulated to make the
business look more or less in need of police service. To build a case for more police service, the
proprietor can complain to the police about problems that might otherwise be handled informally.
Or alternatively, to mask a public safety hazard, the proprietor can handle problems informally,
thereby creating fewer 911 records and making the business seem safer than it actually is.
Manipulations of this sort are legal, strictly speaking. At the extreme, manipulating the
911 record-keeping system crosses the line. In a recent Manatee County case, for example, an
SOB bribed at least two deputies to illegally circumvent and/or to falsify 911 records.
Another Manatee deputy, Daniel E. Martin, 35, told sheriff's investigators that one
of the Cleopatra's door girls had his cell phone and would call him personally to
quell customer disturbances ... Former Manatee deputy Joshua R. Fleischer, 25,
who resigned this month, told a detective that whenever he was dispatched to
Cleopatra's for a disturbance he listed the address as the “3900” block of U.S. 41 –
deliberately misidentifying the actual address in the 3800 block. Fleischer,
according to the detective, did not want his reports associated with the club.64
The investigation into this scandal has spread to surrounding counties. The relevant point, for
our purposes, is that business proprietors who are familiar the geo-coding conventions can (and
in Manatee County, at least, do) attempt to manipulate the system.
6.2

SUBSTANTIVE VS. STATISTICAL SIZE

A relatively low signal-to-noise ratio does not disqualify CFSs as a measure of ambient
crime risk. On the contrary, ignoring their inherent biases, CFSs could provide a crude measure
of ambient crime risk. When CFS-based risk measures are used to test statistical hypotheses,
however, their relatively low signal-to-noise ratio biases the test in favor of a null finding. In
effect, the low signal-to-noise ratio of CFSs makes substantively large secondary effects look
statistically small.
The distinction between the substantive and statistical size of a secondary effect requires
an explanation. In their 2002 San Diego secondary effects study, Drs. Linz and Paul found that
SOB areas had 15.7 percent more CFSs than control areas. Most San Diegans would consider a
15.7 percent difference in CFSs to be substantively large. The budgetary implications of a 15.7
percent difference in CFSs boggle the mind. Nevertheless, according to Drs. Linz and Paul, the
difference is statistically small and, hence, should be ignored. In fact, Drs. Linz and Paul are
wrong. The substantively large secondary effect is also statistically large. After a short
digression, I will review the 2002 San Diego study.

64

StripClub News, September 22nd, 2006, “Investigation tied to strip club leads to
resignations and charges.”
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Figure 6.2.1 - Jury Trials and Hypothesis Tests
But in Reality, the Defendant is ...
Guilty

Not Guilty

The Jury Convicts

95% Confidence

5% False Positives

The Jury Hangs

?

?

The Jury Acquits

20% False Negatives

80% Power

6.2.1

STATISTICAL HYPOTHESIS TESTING

Figure 6.2.1 summarizes the principles of statistical hypothesis testing by analogy to a
jury trial. Suppose that an SOB stands accused of posing an ambient crime risk. After hearing
the evidence, the jury can convict, acquit, or hang. If the jury convicts, there is a small (but nonzero) probability that the jury convicted an innocent SOB; i.e., a false-positive (or “Type I” or “átype”) error. If the jury acquits, on the other hand, there is a small (but non-zero) probability that
the jury acquitted a guilty SOB; i.e., a false negative (or “Type II” or “â-type”) error. Finally, if
the jury hangs, there was no decision and, hence, no possibility of error.
In real-world courtrooms, the probabilities of false-positive and false-negative verdicts is
unknown. Courts enforce strict procedural rules to minimize these probabilities but we can only
guess at their values. In statistical hypothesis testing, on the other hand, the values are set by
rigid conventions, to five percent for false-positives and twenty percent for false negatives.65
Adopting these same values, to convict, the jury must be 95 percent certain of the SOB’s guilt.
65

The most comprehensive authority on this issue is Chapter 22 of The Advanced Theory
of Statistics, Vol. 2, 4th Ed. by M. Kendall and A. Stuart (Charles Griffin, 1979). This authority
requires a strong background in mathematics, however. J. Cohen’s Statistical Power Analysis
for the Behavioral Sciences, 2nd Ed. (L.E. Erlebaum Associates, 1988) and M. Lipsey’s Design
Sensitivity: Statistical Power for Experimental Research. (Sage Publications, 1990). Both Cohen
(pp. 3-4) and Lipsey (pp. 38-40) set the conventional false-positive and false-negative rates at
á=.05 and â=.2, respectively. These rates can be set lower, of course. The convention also sets
the ratio of false-positives to false-negatives at 4:1, implying that false-positives are “four times
worse than” false-negatives. The 4:1 convention dates back at least to 1928 (J. Neyman and E.
Pearson, “On the use and interpretation of certain test criteria for purposes of statistical
inference.” Biometrika, 1928, 20A:175-240). It reflects a view that science should be
conservative. In this instance, for example, the 4:1 convention works in favor of the SOB.
When actual decision error costs are known, the actual ratio is used.

JEFFERSON COUNTY SOB REGS

001732

C R IM E -R ELA TED S ECON DA RY E FF EC TS - P AG E 50
R IC HA R D M C C LEA R Y , P H .D.

To acquit, the jury must be 80 percent certain of the SOB’s innocence. To ground the 95 and 80
percent certainty levels, we could try each case in front of a large number of independent juries.
To convict, 95 percent of the juries would have to return the same guilty verdict; in the case of
an acquittal, 80 percent would return the same not guilty verdict.
Correct decisions are painted blue in Figure 6.2.1. Five percent of all convictions are
false-positives and 20 percent of all acquittals are false-negatives. Incorrect decisions are painted
red in Figure 6.2.1. When the levels of certainty are too low to support conviction or acquittal,
of course, the jury hangs. Non-decisions, painted yellow in Figure 6.2.1, depend on factors such
as the strength of evidence, credibility of witnesses, and so forth. So as not waste a jury’s time,
the prosecutor doesn’t bring obviously weak cases to trial. Likewise, faced with strong evidence
of guilt, the defense counsel seeks a plea bargain in order to avoid trial.
The analogy to statistical hypothesis testing is nearly perfect. The researcher considers
two complementary hypotheses. The SOB either has secondary effects; or alternatively, the
SOB does not have secondary effects. Based on the magnitude of the expected and estimated
effects, the researcher then accepts one of the two hypotheses.
! If the false-positive rate for the estimated is smaller than five percent, the
hypothetical secondary effect is accepted with 95 percent confidence. The SOB
has a large, significant secondary effect.
If the false-positive rate is larger than five percent, researcher does not automatically accept the
alternative hypothesis but, rather, conducts a second test.
! If the false-negative rate for the expected effect is smaller than twenty percent,
the alternative hypothesis is accepted with 80 percent power. The SOB does not
have a secondary effect.
But lacking both 95 percent confidence and 80 percent power, neither hypothesis is accepted; the
results are inconclusive. Since inconclusive results invariably arise from weak research designs,
and since the relative strength of a design is known a priori, inconclusive results should be rare.
But in fact, many of the secondary effects studies sponsored by SOB plaintiffs have inconclusive
results. An example illustrate the plaintiffs’ rationale.
6.2.2

SAN DIEGO PEEP SHOWS

Analyzing San Diego CFSs, Drs. Daniel Linz and Bryant Paul found no statistically
significant difference between SOB and control areas.66 When Jim Meeker and I re-analyzed the

66

A Secondary Effects Study Relating to Hours of Operation of Peep Show Establishments in San Diego, California. September 1, 2002. Daniel Linz and Bryant Paul. Submitted in
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data,67 we discovered that the SOB areas actually had 15.7 percent more CFSs than the control
areas. In the view of police, legislatures, and citizens, a 15.7 percent difference in any crimerelated statistic is substantively large. In statistical terms, however, the effect was not so large.
Drs. Linz and Paul used the statistically small size of the effect to argue that the “real” secondary
effect was zero:
... statistically nonsignificant result and must be interpreted, as meaning that there
is no significant difference between these two averages – an indication that the
level of criminal activity for [peep-show areas] is equal to the level of criminal
activity for [control areas].68
The substantively large 15.7 percent increase is not “real,” in other words. If the effect estimate
is not statistically significant, then it does not exist.
A mundane analogy reveals the fallacy in this argument. If I cannot find my car keys, I
might conclude that my car keys do not exist. But although this may be true, it may also be true
(and certainly more likely) that I did not look hard enough for my car keys or that I looked in the
wrong place.69 By analogy again, if a “quick and dirty” secondary effect study fails to find a
statistically significant effect, one might want to conclude that no effect exists. Although this
may be true, it may also be true that the study was “too quick” or “too dirty.”
As it turns out, Drs. Linz and Paul did not “look hard enough” for a secondary effect in
San Diego and, worse, looked “in the wrong place.” The false-negative error rates plotted in
Figure 6.2.2 were calculated by Jim Meeker and me from statistics reported by Drs. Linz and
Paul. As shown, the reported 15.7 percent secondary effect estimate has a false-negative rate of
.508. What this means, simply, is that the reported null finding is more likely (51 percent) to be
incorrect than it is to be correct (49 percent).

Mercury Books v. City of San Diego. U.S. District Court, Southern District of California (00CV2461).
67

R. McCleary and J.W. Meeker, A Methodical Critique of the Linz-Paul Report: A
Report to the San Diego City Attorney’s Office. March 12, 2003.
68

p.15, A Secondary Effects Study Relating to Hours of Operation of Peep Show
Establishments in San Diego, California. September 1, 2002. Daniel Linz and Bryant Paul.
69

Newton made this point with his aphorism “Negativa non Probanda.” “Finding
nothing proves nothing.”
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Figure 6.2.2 - False-negative Rates for the San Diego Finding

Whereas Drs. Linz and Paul interpret their null finding as evidence that San Diego SOBs
do not have secondary effects, in fact, their results are inconclusive. The secondary effect would
have to exceed 22.7 percent (304.5 CFSs) before the effect could be detected with 80 percent
power. Although many elements of the design contribute to its inherent weakness, the use of
CFSs is a major culprit. Jim Meeker and I have demonstrated that, correcting for low signal-tonoise ratio of the San Diego CFSs, the substantively significant secondary effect estimate is
statistically significant as well.70
6.3

CONCLUDING REMARKS

The mathematics of statistical hypothesis testing is so demanding that few social
scientists understand the concepts or their importance to research.71 The conventional 80 percent
power level was proposed and adopted in the 1920s when statistical hypothesis testing was in its
infancy. The convention has survived for eighty years because it serves two useful, crucial
functions.
! Anyone with a modest background in research methods can design a study in a
way that favors – or even guarantees – a null finding. The convention
minimizes abuses by malicious investigators.
70

The correction is reported in R. McCleary and J.W. Meeker, “Do peep shows ‘cause’
crime?” Journal of Sex Research, 2006, 43:194-196.
71

E.g.,“I attributed this disregard of power to the inaccessibility of a meager and
mathematically difficult literature...” (p. 155, “A power primer.” J. Cohen, Psychological
Bulletin, 1992, 112:155-159).
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! Haphazardly designed “quick and dirty” studies favor the null finding. The
convention minimizes the impact of spurious findings generated by naive
(but benign) investigators.
Lay audiences, who must rely on common sense, cannot always distinguish between weak and
strong designs or between benign and malicious investigators. Scientific conventions guard
against both abuses. In this particular instance, the 80 percent power convention allows the lay
audience to trust the validity of a null finding.
Recognizing the conventions, crime-related secondary effect studies can assigned to one
of three categories: studies that report secondary effects with 95 percent confidence; studies that
report null findings with 80 percent power; and studies that are inconclusive. All of studies listed
in Table 1 above either report large, significant secondary effects or else are inconclusive. No
studies report null findings with the conventional 80 percent power. This reinforces a statement
that I made in the introduction to this report: It is a scientific fact that SOBs pose large,
significant ambient crime risks.
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Case No. 04-80213 by Randy D. Fisher.
Examining the link between sexual entertainment and crime: The presence of adult businesses
and the prediction of crime rates in Florida. Fisher, R.D., Benton, C.V, Linz, D. and
Paul, B. Manuscript under review at Law and Human Behavior.
Linz, D., B. Paul, K.C. Land, M.E. Ezell and J.R. Williams. An examination of the assumption
that adult businesses are associated with crime in surrounding areas: A secondary effects
study in Charlotte, North Carolina. Law and Society Review, 2004, 38(1):69-104
Paul, B., D. Linz and B.J. Shafer. Government regulation of “adult” businesses through zoning
and anti-nudity ordinances: de-bunking the legal myth of negative secondary effects.
Communication Law and Policy, 2001, 6:355-391.
Report of the Attorney General's Working Group on the Regulation of Sexually Oriented
Businesses. Hubert H. Humphrey III, Attorney General, State of Minnesota, June 6,
1989.
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Curriculum Vitae for
Richard McCleary

Silverado, CA

School of Social Ecology
University of California
Irvine, CA 92697-7070

Phones:

Citizenship: USA

(Home)
949-856-7280 (Office)
949-824-2056 (FAX)
mccleary@uci.edu
EDUCATION

Ph.D., Northwestern University, 1977
M.A., Northwestern University, 1975
B.S., University of Wisconsin, 1974
ACADEMIC APPOINTMENTS
University of California-Irvine: Professor of Social Ecology ( Environmental Health Sciences
and Policy; Criminology, Law and Society; Planning and Policy), 1988-Present.
University of Minnesota: Visiting Professor of Public Health (Epidemiology Division), 1998.
University of New Mexico: Associate Professor of Sociology, 1983-1988; Associate Director,
New Mexico Statistical Analysis Center 1986-1988.
Human Relations Area Files, Yale University: Senior Research Scientist, 1986-1989.
University of Michigan: Instructor, ICPSR Summer Institute in Quantitative Social Science,
1983-1984.
State University of New York-Albany: Associate Professor of Criminal Justice, 1982-1983.
Arizona State University: Associate Professor of Criminal Justice, 1980-1982; Assistant
Professor of Criminal Justice, 1978-1980; Director, Program in Applied Statistics, 1980-1982.
University of Illinois, Chicago: Assistant Professor of Criminal Justice and Sociology,
1977-1978; Lecturer in Criminal Justice, 1976-1977.
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MEMBERSHIPS
American Society of Criminology
American Statistical Association
Justice Research and Statistics Association
EDITORIAL BOARDS
Behavioral Assessment: Associate Editor, 1980-1984
Criminology and Public Policy, Senior Editor, 2006-7
Evaluation Studies Review Annual: Associate Editor, 1986
J. of Criminal Law and Criminology: Consulting Editor, 1982-Present
J. of Quantitative Criminology: Associate Editor, 2001-Present
J. of Research in Crime and Delinquency: Consulting Editor, 1981-Present
Justice Quarterly: Associate Editor, 1991-Present
Law and Policy Quarterly: Associate Editor, 1978-Present
New Direction for Program Evaluation: Advisory Editor, 1991-Present
Research Methods in Social Relations, 4th Ed.: SPSSI Board of Advisors
Social Pathology: Associate Editor, 1994-Present
COMMUNITY SERVICE
Board of Directors, Prevent Child Abuse - Orange County, 1997-2003
Board of Directors, Orange County Youth and Family Services, 1995-2002
Technical Advisory Board (HealthLink), Robert Wood Johnson Foundation
Executive Committee, UCI Mental Retardation Research Center, 1995-2000
Executive Committee, UC Institute for Brain Aging and Dementia, 1995-2003
Faculty Chair, UC Irvine School of Social Ecology, 2002, 2003
Member, UC Irvine Institutional Review Board “C,” 2003-present
Chair, UC Irvine Council on Research, 2005-present
FINISHED WORK -- Books
Bernard, T.J. and R. McCleary (eds.) Life Without Parole. Los Angeles: Roxbury, 1996.
Bernard, T.J., R. McCleary, R. Wright (eds.) Life Without Parole: Living in Prison Today, 2nd
Edition. Los Angeles: Roxbury, 1999.
R. McCleary. Dangerous Men: The Sociology of Parole. Beverly Hills and London: Sage,
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1978, 202 pp.72 Second Revised Edition. New York: Harrow and Heston, 1992.
R. McCleary and R.A. Hay, Jr. Applied Time Series Analysis for the Social Sciences. Beverly
Hills and London: Sage, 1980, 328 pp.73
D. McDowall and R. McCleary. Interrupted Time Series Analysis. Volume #21, University
Papers Series: Quantitative Applications in the Social Sciences. Beverly Hills and London:
Sage, 1980.74
H.P. Friesema, J.A. Caporaso, G.G. Goldstein and R. McCleary. Aftermath: Communities After
Natural Disaster. Beverly Hills and London: Sage, 1978, 281 pp.
FINISHED WORK -- Articles and Chapters
McCleary, R. Rural hotspots: The case of adult businesses. Criminal Justice Policy Review,
2008, 19:1-11.
McCleary, R. Crime and Incarceration, Editorial Introduction, Do prison releases cause crime?
Criminology and Public Policy, 2007, 3:585-5988.
McCleary, R. and J.W. Meeker. Do peep shows “cause” crime? Journal of Sex Research, 2006,
43:194-196.75
McCleary, R., K. S. Y. Chew, V. Merrill and C. Napolitano. Does legalized gambling elevate
the risk of suicide? An analysis of U.S. counties and metropolitan areas. Suicide and LifeThreatening Behavior, 2002, 32: 209-221.
McCleary, R. and K.S.Y. Chew. Winter is the infanticide season: seasonal risk for child
homicide. Homicide Studies, 2002, 6:228-239.

72

Reviewed in Crime and Delinquency, 1980, 26, 410-414; and Urban Life, 1981, 10:

219-220.
73

Reviewed in Contemporary Sociology, 1981, 10, 818-819; Quantitative Sociology
Newsletter, 1981, 26, 191-2; Quality and Quantity, 1982, 566-7; Scientometrics, 1982, 401-3;
Sociology and Social Research, 1981, 101-2.
74

Reviewed in Contemporary Psychology, 1981, 720; Quality and Quantity, 1981,
473-474; Australian Journal of Psychology, 1986, 92-3.
75

Cited by tje U.S. Circuit Court of Appeals for the Eleventh Circuit, Daytona Grand, Inc.
v. City of Daytona Beach, Florida (Case No. 06-12022).
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McCleary, R. Time series quasi-experiment. In T.D. Cook (ed.), Encyclopedia of the Social
Sciences. Amsterdam: Elsevier, 2001.
Chew, K.S.Y., R. McCleary, V. Merrill, and C. Napolitano. Visitor suicide risk in casino resort
areas. Population Research and Policy Review, 2000, 19:551-570.
McCleary, R. Evolution of the time series experiment. Chapter 10 in L. Bickman (ed.),
Contributions to Research Design: Donald T. Campbell’s Legacy. Newberry Park, CA: Sage,
1999.
Chew, K., R. McCleary, M. Lew, and J. Wang. Epidemiology of child homicide: California,
1981-90. Homicide Studies, 1999, 2:78-85.
McCleary, R., S. Schuck, and J.M. Swanson. Ecological correlates of ADHD. Under review at
Journal of Attention Disorders.
Head, E., R. McCleary, F.W, Milgram, and C.W. Cotman. Region-specific age-at-onset for âamyloid disease in canine brains. Neurobiology of Aging, 2000, 21:89-96.
Johnson, J.K., R. McCleary, M.H. Oshida, and C.W. Cotman. Initiation and propagation stages
of â-amyloid are associated with distinctive Apolipoprotein-E, age, and gender profiles. Brain
Research, 1998, 798:18-24.
Crinella, F., R. McCleary, and J. Swanson. How a regression artifact can make intermediate care
facilities look harmful. Mental Retardation, 1998, 36:219-25.
Land, K.C. and R. McCleary. Missing data in time series analyses. Criminology, 1996, 34:281288.
McCleary, R. et al. Ishihara color plates and dementia. Journal of the Neurological Sciences,
1996, 142:93-98.
McCleary, R., R. Mulnard, and W.R. Shankle. Hysterectomy risk in dementia: evidence from the
1986 Mortality Followback Survey. Alzheimer’s Research, 1996, 2:181-184
Buckwalter, J.G. A.A. Rizzo, R.McCleary, et al.Gender comparisons of cognitive performances
among vascular dementia, Alzheimer’s disease, and non-demented older adults. Archives of
Neurology, 1996, 53:436-439.
McCleary, R. et al. Full-information models for multiple psychometric tests: annualized rates of
change in normal aging and demenia. Alzheimer’s Disease and Related Disorders, 1996, 10:114.
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Chew, K.S.Y and R. McCleary. The seasonality of suicide: a world survey. Current Issues in
Public Health, 1996, 2:241-246.
Chew, K.S.Y. and R. McCleary. A cross-national study of the spring suicide peak. Social
Science and Medicine, 1995, 40:223-230.
Chew, K.S.Y. and R. McCleary. A life-course theory of suicide risk. Suicide and Lifethreatening Behavior, 1994, 24:234-244.
Ross, H.L., R. McCleary and H. Klette. Recent trends in Scandinavian drunk-driving law.
Traffic Medicine, 1992, 20:59-70.
R. McCleary and W.N. Welsh. Philosophical and statistical foundations of time series
experiments. Chapter 4 in T.D. Kratochowill and J. Levine, Designs for Single Subject
Research. New York: Lawrence Erlebaum and Associates, 1992.
R. McCleary, K.S.Y. Chew, J.J. Hellsten and M. Flynn-Bransford. Age and sex-specific cycles
in U.S. suicides. American Journal of Public Health, 1991, 81:1494-1497.
K.S.Y. Chew, R. McCleary, B. Sandeen and J. Meyer. Who cares about public schools?
American Demographics, 1991, 13:38-39.
B.H. Olson, R. McCleary and J.W. Meeker. Background and models for bacterial biofilm
formation and function in water distribution systems. Chapter 12 in C.J. Hurst (ed.), Modeling
the Environmental Fate of Microorganisms. Washington, DC: American Society for
Microbiology, 1991.
H.L. Ross and R. McCleary. Can mandatory jail sentences deter drunken driving? Evidence
from the Arizona case. Journal of Criminal Law and Criminology, 1990, 81:156-170.
M. Stiger and R. McCleary. Confirmatory spatial analysis by regressions of a Poisson variable.
Journal of Quantitative Anthropology, 1989, 2:13-38.
W.B. Groves, R. McCleary and G.R. Newman. Religion, modernization, and crime.
Comparative Social Research, 1985, 8:59-78.
D.B. McGaw and R. McCleary. PAC spending, electioneering, and lobbying: a vector ARIMA
time series analysis. Polity, 1985, 17:574-585.
J.G. Jorgenson and R. McCleary. Social indicators in native village Alaska. Human
Organization, 1985, 44:2-17.
H.L. Ross and R. McCleary. Liberalization and rationalization of drunk-driving laws in
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Scandinavia. Accident Analysis and Prevention, 1984, 16:471-487.
R. McCleary and D. McDowall. A time series approach to causal modeling: Swedish population
growth, 1750-1849. Political Methodology, 1984, 10:357-375.
M.H. Baker, B.C. Nienstedt, R. Everett and R. McCleary. The impact of a crime wave:
perceptions, fear, and confidence in the police. Law and Society Review, 1983, 17:319-335.
H.L. Ross and R. McCleary. Methods for studying the impact of drunk driving laws. Accident
Analysis and Prevention, 1983, 15:415-428.
R. McCleary. Probation and parole: supervision. Pp. 1255-1260 in S.H. Kadish (ed.), The
Encyclopedia of Crime and Justice. New York: The Free Press, 1983.
R. McCleary and J.E. Riggs. The impact of Australia's 1975 Family Law Act on divorce rates: a
general model for evaluating legal impacts. Pp. 7-18 in G.H. Forehand (ed.), New Directions in
Program Evaluation: Applications of Time Series Analysis in Evaluation. San Francisco:
Jossey-Bass, 1982.
R. McCleary, J.M. Erven and B.C. Nienstedt. Uniform Crime Reports as organizational
outcomes: three time series experiments. Social Problems, 1982, 29:361-372.76
G.A. Cavender and R. McCleary. Bar association surveys and the merit retention of judges: an
empirical assessment. Criminal Justice Review, 1982, 7(1).
H.L. Ross, R. McCleary and T.F. Epperlein. Deterrence of drinking and driving in France: an
evaluation of the law of July 12, 1978. Law and Society Review, 1982, 16:345-374.77
R. McCleary, J.M. Erven and B.C. Nienstedt. Interrupted time series analysis of crime statistics:
the case of organizational reforms. Chapter 1 in J.A. Hagan (ed.), Methodological Advances in
Criminological Research. Beverly Hills and London: Sage, 1982.
R. McCleary, M.J. O'Neil, T.F. Epperlein, C. Jones and R. Gray. The effects of legal education
and work experience on perceptions of crime seriousness. Social Problems, 1981, 28:276-289.

76

Excerpted in M. Klein and R.R. Ritti (eds.), Understanding Organizational Behavior,
2nd Ed. Boston: Kent, 1984; reprinted in S. Stojkovic, J. Klofas and D. Kalinich (eds.), The
Administration and Management of Criminal Justice Organizations. Prospect Heights, IL:
Waveland Press, 1990.
77

Excerpted in R. Cales (ed.), Trauma Care Systems, Denver: Aspen System, 1985.
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D. McDowall, R. McCleary, A.C. Gordon and M.D. Maltz. A note on regression artifacts in
correctional program evaluations. Pp. 27-48 in S.E. Zimmerman and H.D. Miller (eds.),
Corrections at the Crossroads: Designing Policy. Beverly Hills and London: Sage, 1981.
R. McCleary and M.C. Musheno. Floor effects in the time series quasi-experiment. Political
Methodology, 1980, 7:351-362.
M.D. Maltz, R. McCleary, D. McDowall and A.C. Gordon. An artifact in pretest-posttest
designs: how it can mistakenly make delinquency programs look effective. Evaluation Review,
1980, 4:521-534.
R.A. Hay, Jr. and R. McCleary. Box-Tiao time series models for impact assessment. Evaluation
Review, 1979, 3:245-292.
R. McCleary, D. McDowall, M.D. Maltz and A.C. Gordon. How a regression artifact can make
any delinquency program look effective. Pp. 626-652 in L. Sechrest (ed.), Evaluation Studies
Review Annual, Volume 4. Beverly Hills and London: Sage, 1979.
L.J. McCain and R. McCleary. The statistical analysis of the simple interrupted time series
quasi-experiment. Chapter 6 in T.D. Cook and D.T. Campbell (eds.), Quasi-experimentation:
Design and Analysis Issues for Field Settings. Chicago: Rand-McNally, 1979.78
M.D. Maltz and R. McCleary. Recidivism and likelihood functions. Evaluation Review, 1979,
3:124-131.
R. McCleary. On becoming a client. Journal of Social Issues, 1978, 34:57-75.
M.D. Maltz and R. McCleary. Rejoinder on "The stability of parameter estimates in the split
population exponential distribution." Evaluation Review, 1978, 2:650-654.
R. McCleary. How parole officers use records. Social Problems, 1977, 24:576-589.79
M.D. Maltz and R. McCleary. The mathematics of behavioral change. Evaluation Review, 1977,
1:421-438.

78

Reviewed in Contemporary Psychology, 1980, 25(10).

79

Reprinted in S.E. Messinger and E. Bittner (eds.), Criminology Review Yearbook.
Beverly Hills and London: Sage, 1979; E. Rubington and M.S. Weinberg (eds.), Deviance: The
Interactionist Perspective, 4th Ed. New York: MacMillan, 1980; D.H. Kelly (eds.), Readings in
Deviance. New York: McGraw-Hill, 1990.
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R.A. Berk and R. McCleary. Descriptive distortions in covariance based statistics. Social
Science Research, 1975, 5(1).
R. McCleary. How structural variables constrain the parole officer's use of discretionary power.
Social Problems, 1975, 23(2)80
FINISHED WORK -- Reviews, etc.
McCleary, R., R. Crepeau and K. Delaire. Chaos from disorder: a consumer’s guide to the recent
literature. Social Pathology, 1996, 2:230-242.
Review of Statistical Methods for Meta-Analysis by L.V. Hedges and I. Olkin; Issues in Data
Synthesis by W.H. Yeaton and P.M. Wortman (eds.); and BASIC Meta-Analysis: Procedures
and Programs by B. Mullen and R. Rosenthal. Contemporary Sociology, 1987.
Worker artifacts as a source of spurious statistics: a response to Ginsberg. Evaluation and
Program Planning, 1984, 7, 290-1.
Review of Time-Series Analysis: A Comprehensive Introduction for Social Scientists by J.M.
Gottman, Journal of the American Statistical Association, 1983, 78(383).
Review of Criminal Lawyers: An Endangered Species by P.B. Wice, Urban Life, 1982, 11(2).
Review of Beyond Probation by C.A. Murray and L.A. Cox, Crime and Delinquency, 1980,
26(3), 387-389.
Evaluating a delinquency intervention program: a comment. Criminal Justice Newsletter, 1978,
9(16).
FUNDED RESEARCH
Grant #P30-95-S7 from the National Institute of Childhood Health and Development to the
University of California Regents: "MRRC Biostatistics Core," $580,000 (PI).
Grant #AGA24806 from the American Gaming Association to the University of California
Regents: “Suicide in Casino Gaming Areas,” $35,000 (PI).
Contract #C91-37 from the City of Garden Grove to the Principal Investigator, "Public safety
hazards associated with adult entertainment businesses," $35,000 (PI).

80

Reprinted in W.J. Sanders (ed.), Decision-making in the Criminal Justice System. New
York: Holt, Rinehart and Winston, 1977.
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Grant #JS2-47 from the U.S. Bureau of Justice Statistics to the University of New Mexico: "The
New Mexico Criminal Justice Statistical Analysis Center," $50,000 (Co-PI).
Contract #14-12-001-30300 from the U.S. Department of the Interior to Human Relations Area
File, Yale University: "Alaskan OCS Social Indicators System," $1,200,000 (Co-PI).
Contract #SOJ-85019 from the Alaska Department of Corrections to the Justice Center,
University of Alaska, Anchorage: "A forecast of prison population through the year 2000,"
$15,000 (Co-PI).
Contract #BJS-82-007 from the Alaska Department of Public Safety to the Justice Center,
University of Alaska: "Forecasting crime rates in Alaska and Oregon," $45,000 (Co-PI).
Contract #AG-82-1 from the Arizona Auditor General to the Principal Investigator: "An
evaluation of Arizona's vehicle emissions inspection program," $17,000 (PI).
Grant #CF-80-08-0070(a) from the Arizona JPA to the Center of Criminal Justice, Arizona State
University: "Technical assistance project in evaluation research," $40,000 (Co-PI).
Contract #22820 from the City of Phoenix to the co-principals: "Telephone survey of citizen
attitudes toward team policing," $10,000 (Co-PI).
Contract #0772 et seq. from the State of Arizona to the Principal Investigator: "Evaluation of
'scared straight'/PLIP program," $17,000 (PI).
Contract #UIACC3-47-32-25-3-51 from the Illinois Department of Corrections to the Center for
Criminal Justice, University of Illinois, Chicago: "Re-evaluation of UDIS," $8,000 (PI).
Grant #77-NI-99-0073 from the National Institute of Law Enforcement and Criminal Justice to
the Center for Research in Criminal Justice, University of Illinois, Chicago: "Measurement of
recidivism," $225,000 (Co-PI).
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Jefferson County Planning & Zoning Department
MEMO
To:
From:
Date:

Jefferson County Commission
Eloise Tichenor, Zoning Administrator
May 23, 2011

RE:

T AlOll/01- Proposed Resolution and Regulations for Sexually Oriented Businesses

j

j

I
1
j

1
1

1
i

INITIATION OF T AlOll/01:
The Board of County Commissioners submitted an application for proposed text
amendments to the Jefferson County Zoning Regulations concerning sexually oriented
businesses, along with a draft of proposed amendments.
RECOMMENDATIONS:
The Jefferson County Planning Commission held the required public hearing on the
proposed text amendments on May 17, 2011 and has recommended approval of
amending the Zoning Regulations for sexually oriented businesses as shown in the
attached draft Resolution.
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The proposed amendments recommended by the Planning and Zoning Staff and the
Jefferson County Planning Commission are summarized as follows:
1. Remove the requirement for sexually oriented businesses to obtain a conditional use
permit;
2. SpecifY parking and off-street loading requirements for sexually oriented businesses;
3. Allow sexually oriented businesses by right in the CP-l, CP-2, CP-3, IP-l and IP-2
districts as well as the AG (Agricultural) district, but only within the commercial and
industrial corridor.
4. Require sexually oriented business structures to be at least 1,000 feet away from any
parcel occupied by enumerated land uses including: other sexually oriented
businesses, alcohol-selling establishments, property zoned RR, SR, R-I, LL, or V-I,
churches, schools, public parks, and libraries; require 1,000 feet between sexually
oriented businesses and residential structures that are not zoned RR, SR, R-1, LL, or
V-I;
5. Allow a nonconforming sexually oriented business to operate at a nonconforming site
for one year before having to relocate, with potential extension of time due to
demonstrated financial hardship.
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StafIMemo, RE: TA2011101

Jefferson County Planning & Zoning Department
5/17/11

Attorney Scott Bergthold previously presented information regarding secondary effects of sexually
oriented businesses to you on April 25, 2011. Monday, May 23, 2011, Mr. Bergthold will provide a short
presentation via the telephone in addition to staff's presentation of the Planning Commission's
recommendation for approval.

Proposed Zoning Regulation Amendments
The County Commission has previously adopted licensing regulations for sexually oriented businesses.
Staff and attorneys advising the County recommend amendments to the County Zoning to the Zoning
Regulations. The amendments remove sexually oriented businesses from the County's conditional use
permitting process and establish a more objective set of criteria governing where in the County sexually
oriented businesses may operate. To protect against the secondary effects of sexually oriented businesses,
the amendments impose a 1,000-ft. buffer distance between sexually oriented businesses and certain land
uses (residences, schools, churches, alcohol establishments, parks, etc.). Thus, the proposed location
regulations allow sexually oriented businesses to operate in the County while also protecting sensitive
land uses and the community at large from negative secondary effects.
Conclusion
Staff concluded that a two-pronged approach of a licensing ordinance along with the proposed Zoning
Regulation amendments is the most effective means of regulating the time, place, and manner of sexually
oriented businesses in Jefferson County. The Commission's consideration and final decision of the
attached amendments is the next step in this process.
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Jefferson County Planning & Zoning
Oskaloosa, Kansas
UNOFFICIAL

UNOFFICIAL MINUTES OF THE JEFFERSON COl1NTY PLANNING COMMISSION
Minutes of Planning Commission
Meeting of May 17,2011
*Disclaimer - This document represents the "unofficial" minutes of the Jefferson County Planning Commission.
At this point, it is a working document and does not become official until the Board approves the minutes at a
subsequent meeting. It is to be used for informational purposes only.
Present:
Matt Scherer, Chair; Paul Johnson, Vice-Chair; Roger Wood, Secretary; Darrell Hammond, Tim
Bailey, and Bret Frakes, members; Eloise Tichenor, Zoning Administrator and Duane Buscher, Planner I; Scott
Bergthold, Attorney, Outside Counsel to the County via telephone.
Item 1.

Call to Order

Item 2.

Agenda Approval

Chair Scherer asked for a motion to amend the agenda to move "Item 3: Approval of April 19, 2011 minutes"
after Item 4.
Action: Motion made by Commissioner Johnson to approve agenda as amended, seconded by Commissioner
Wood. Motion to Approve Amended Agenda carried unanimously.

Item 3.

Appf'uvalufMaf'eh 15, 2011miButes. (MOVED TO AFTER ITEM 4]

Item 4.*
TA 2011101 by the Jefferson County Board of County Commissioners, 300 Jefferson,
Oskaloosa, KS 66066 requesting text amendment changes to several articles of the Jefferson County Zoning
Regulations concerning districts and location standards for sexually oriented businesses.
* "Transcript of Proceedings from May 17, 2011" is attached and will serve as the official record/minutes for
Item 4. What follows is a brief written summary of the proceedings.
Chair Scherer asked for staff's report.
Staff Presentation: Mr. Duane Buscher, Planner I, presented Item 4.

Mr. Buscher made a brief presentation. He began by stating that staff's recommendation was outlined in the
staff memo that the Board received in their Agenda Packet. Mr. Buscher stated that staff's recommendation was
to approve the proposed text amendments along with the resolution before them.
Mr. Buscher concluded the staff presentation by introducing Mr. Scott Bergthold, the outside legal counsel for
the County for a special presentation to the Board on behalf of staff. [Mr. Bergthold made his presentation via
telephone while Ms. Tichenor operated the slideshow for the accompanying PowerPoint presentation.]

Ma) 17,2011

[Planning Commission Meeting Minutes - UNOFFICIAL]

Mr. Bergthold began his presentation by offering a brief
description of the text amendments. Mr. Bergthold referred to
the recommendations outlined in the staff memo (see right).

StaffRecommendation:

I

Mr. Bergthold then stated that he made a similar presentation to
the Jefferson County Board of County Commissioners on April,·
25,2011, which most of the Planning Commissioners attended-I~
that was regarding the negative secondary effects of sexually··
onl'endtehd bucsinesses (SOB'bs). sHoeBstatthed that w?ile Cou~ have]
ru e t e ounty cannot an
s, ey can Impose strmgent "
regulations regarding the time, place, and manner of operation ;!
and that the proposed regulations in front of the Board addresses
the location and place of SOBs.
~

I
i

Mr. Bergthold then instructed Ms. Tichenor to begin the
slideshow. *

**The PowerPoint Presentation, "Negative Secondary Effects of
Sexually Oriented Businesses," is attached as an exhibit.
At the conclusion of the slideshow, Mr. Bergthold stated that
there was a compact disc (CD) containing a comprehensive
judicial record of negative secondary effects and that he
requested that the CD be entered into the official record for this
case. Mr. Bergthold then stated that he was open for questions
from the Board.
END STAFF AND COUNSEL PRESENTATION.
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Text Amendments to the Zoning
Regulations concerning Sexually
Oriented Businesses

TA2011/01:
The professional staff for the Jefferson County
Planning and Zoning Department recommends
amending the Zoning Regulations for sexually
oriented businesses as shown in the attached
draft Resolution. The proposed amendments
and staff's recommendations are summarized as
follows:
1. Remove the requirement for sexually

oriented businesses to obtain a
conditional use permit;
2. Specify parking and off-street loading
requirements for sexually oriented
businesses;
3. Allow sexually oriented businesses by
right in the CP-l, CP-2, CP-3, IP-l and
IP-2 districts as well as the AG
(AgriCUltural) district, but only within
the commercial and industrial corridor.
4. Require sexually oriented business
structures to be at least 1,000 feet away
from any parcel occupied by enumerated
land uses including: other sexually
oriented businesses, alcohol-selling
establishments, property zoned RR SR,
R-I, LL, or V-I, churches, schools,
public parks, and libraries; require 1,000
feet
between
sexually
oriented
businesses and residential structures that
are not zoned RR, SR, R-l, LL, or V-I;
5. Allow a nonconfonning sexually
oriented business to operate at a
nonconforming site for one year before
having to relocate, with potential
extension of time due to demonstrated
financial hardship.

The Chair stated that he forgot to address a couple of things rIi!
before the staff presentation. First, he stated that there were i
copies of the proposed text amendments and resolution available
at the meeting for anyone who wanted a copy. There were copies
on the table out in the hall and then asked if there were any ex [;~
parte communications and/or conflicts of interest by board ~
Ii
members. Commissioner Hammond stated that he had had ex I'
parte communications with both sides but it would not affect his
vote. Mr. Zach Snyder of Highway Four Properties, LLC, in I
attendance, interjected and asked Commissioner Hammond about g:
the nature of those communications and when they took place. ~
Chair Scherer interjected that if members of the public wished to
speak then they needed to be recognized by the Chair, step up to
the podium and state their name and address for the record.
Commissioner Hammond stated that he had had various communications since he lived near the area affected by
the Highway Four case, including communications with Mr. Snyder as part of his involvement with Rural Water
District #1.

I
I.•.

Commissioner Johnson asked if there were any secondary effects studies of the Paradise Saloon in Douglas
County, Kansas. Mr. Bergthold replied that there were none that he was aware of particular to that establishment
or that County. Commissioner Johnson followed up by stating that he felt it could be a comparison for Jefferson
County.
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Commissioner Johnson asked where the alcohol ban referred to in Mr. Bergthold's his presentation was located
in the text amendment. Mr. Bergthold responded that the Board was not considering a ban on alcohol and that
there was no such language in the text amendment because the alcohol and cereal malt beverage ban was
contained in the licensing ordinance (Resolution #2011-010) passed by the County Commission on April 25,
2011.
Commissioner Johnson asked if there were currently any nonconforming SOBs in the County. Mr. Bergthold
replied that answer could be determined by the outcome of on-going litigation and this was not the proper forum
to address the issue.
Commissioner Johnson asked if a line could be drawn between an adult video store and a store that happens to
sell adult videos. Mr. Bergthold stated that the definitions would be tied to Kansas State Statute, which makes
such distinctions clear.
Chair Scherer asked if there were any further questions from the Board. There were none.
Chair Scherer then asked ifthere was anyone present to speak in favor of the request. There were none.
Chair Scherer then asked if there was anyone present to speak in opposition to the request. Mr. Zach Snyder of
Highway Four Properties, LLC spoke in opposition.
Mr. Snyder began by reminding the Board that they are in the State of Kansas and that he operates an SOB in
Douglas County. He continued that for the past three years the Kansas legislature had considered laws
restricting SOBs [similar to the laws in Missouri and Tennessee] but that they failed each year because the
legislators decided that it was too much of an infringement on freedom.
Mr. Snyder continued by talking about the freedom of choice for people to have the opportunity to go to a SOB.
He stated that senators voted against a SOBs regulations because they were an intrusion of personal property
rights. He stated that the senators were also against the alcohol ban in SOBs and that people should be free to
choose whether or not to patronize such businesses.
Mr. Snyder noted that Paradise Saloon (an adult cabaret operated by Mr. Snyder in Douglas County) has been
open since 1991 and had never had a liquor violation. He said the same was true for SOBs in other Kansas
counties. He continued that he was currently gathering information on the SOBs in Douglas County showing
that property values were increasing. He then challenged the Board to produce evidence showing negative
secondary effects in Kansas.
Mr. Snyder strongly suggested the Board think about what they were doing before amending the regulations. He
expressed confusion as to why the Board felt the need to amend the regulations since they were just passed in
2009. He stated that the regulations passed in 2009 required SOBs to obtain a conditional use permit but the
amendments would allow SOBs by right. He asked if the County was conceding they were wrong before and he
questioned the Board's motive. He stated that there were already Kansas State laws against prostitution and he
challenged the Board to find reports on prostitution rings resulting from SOBs. He stated that they wouldn't find
anything because it didn't exist.
Mr. Snyder concluded by asking that the Board really think about their decision. He again reminded the Board
that they lived in Kansas and that the State had not passed laws restricting SOBs for a reason.

Chair Scherer asked ifthere was anyone else opposed and there were none.
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Planning Commission
Action:

TA2011/01- Text
Amendments to the Zoning
Regulations Concerning
Sexually Oriented Businesses
I move that the Jefferson County

planning staff be authorized to
appear before the Board of
County
Commissioners
of
Jefferson County to report the
following as the recommendation
of the Jefferson County Planning
Commission:
With respect to Text Amendment
TA2011l01, an application by the
Jefferson County Board of County
Commissioners of 300 Jefferson,
Oskaloosa, KS 66066, requesting
text amendment changes to
several articles of the Jefferson
County
Zoning
Regulations
concerning districts and location
standards for sexually oriented
businesses;
the
planning
commISSIon
recommends
approval of the text amendments
in the Resolution presented here
tonight at the May 17, 2011
meeting.

Chair Scherer then asked if any members of the Board, staff, or the
attorney had any further questions or if there was any further comment
from the public. Hearing none, Chair Scherer closed the public
comment part of the hearing and opened the Board for deliberations or
if any Board member would like to make a motion.
No motion was offered and Mr. Bergthold stated he had not heard the
Chair's previous statement but that he thought there was a comment
that was appropriate to address the issues raised by the speaker in
opposition.
Mr. Bergthold began by stating that part of the on~going litigation,
which he stated that he would not go into, was a challenge that
allowing SOBs only through the conditional use permit process (CUP)
was unconstitutional. He said that he was "befuddled" by the
opposition to removing SOBs from the CUP. He stated that the text
amendments would remove SOBs completely from the CUP process
while adopting a more objective standard.
Mr. Bergthold then provided his understanding of the reasons why the
Kansas Legislature had not passed a law restricting SOBs. He stated
that the legislators were in favor of the 1,OOO~foot separation distance
from sensitive uses but that the law never passed because the majority
of the legislators wanted regulations to be made at the local level by
the local authorities.
Mr. Bergthold concluded his remarks by cltmg a court case and
secondary effects evidence from Johnson County, Kansas that
demonstrated a more localized example of SOB regulations and
evidence of negative secondary effects, which also showed that such
regulations are generally handled at the local level. He stated that the
proposed zoning regulations before the Board have been upheld in
Court and he reiterated that removing SOBs from the CUP process
would address the issue raised in the lawsuit.
END OF MR. BERGTHOLD'S COMMENTS.

Mr. Snyder spoke up and stated that he wanted to respond to Mr. Bergthold's comments.
Chair Scherer stated that the public comment portion of the public hearing was closed. Mr. Snyder questioned
the Chair by asking why Mr. Bergthold was allowed to speak. Chair Scherer responded that Mr. Bergthold was
outside counsel assisting the County.
Chair Scherer again asked if the Board had a motion.
Action: Commissioner Johnson moved to approve the Text Amendments and Resolution (see above).
Commissioner Wood seconded the motion. The Motion for Approval of the Text Amendments carried
unanimously.

END ITEM 4.
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Jefferson County Planning & Zoning Department
MEMO
To:
From:
Date:

Jefferson County Commission
Eloise Tichenor, Zoning Administrator
May 23,2011

RE:

TAlOll/Ol  Proposed Resolution and Regulations for Sexually Oriented Businesses

INITIATION OF TAlOll/Ol:
The Board of County Commissioners submitted an application for proposed text
amendments to the Jefferson County Zoning Regulations concerning sexually oriented
businesses, along with a draft of proposed amendments.
RECOMMENDATIONS:
The Jefferson County Planning Commission held the required public hearing on the
proposed text amendments on May 17, 2011 and has recommended approval of
amending the Zoning Regulations for sexually oriented businesses as shown in the
attached draft Resolution.
The proposed amendments recommended by the Planning and Zoning Staff and the
Jefferson County Planning Commission are summarized as follows:
1. Remove the requirement for sexually oriented businesses to obtain a conditional use
permit;
2. Specify parking and off-street loading requirements for sexually oriented businesses;
3. Allow sexually oriented businesses by right in the CP-I, CP-2, CP-3, IP-I and IP-2
districts as well as the AG (Agricultural) district, but only within the commercial and
industrial corridor.
4. Require sexually oriented business structures to be at least 1,000 feet away from any
parcel occupied by enumerated land uses including: other sexually oriented
businesses, alcohol-selling establishments, property zoned RR, SR, R-1, LL, or V-I,
churches, schools, public parks, and libraries; require 1,000 feet between sexually
oriented businesses and residential structures that are not zoned RR, SR, R-l, LL, or
V-I;
5. Allow a nonconforming sexually oriented business to operate at a nonconforming site
for one year before having to relocate, with potential extension of time due to
demonstrated fInancial hardship.
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Attorney Scott Bergthold previously presented information regarding secondary effects of sexually
oriented businesses to you on Apri125, 2011. Monday, May 23, 2011, Mr. Bergthold will provide a short
presentation via the telephone in addition to staff's presentation of the Planning Commission's
recommendation for approval.

Proposed Zoning Regulation Amendments
The County Commission has previously adopted licensing regulations for sexually oriented businesses.
Staff and attorneys advising the County recommend amendments to the County Zoning to the Zoning
Regulations. The amendments remove sexually oriented businesses from the County's conditional use
permitting process and establish a more objective set of criteria governing where in the County sexually
oriented businesses may operate. To protect against the secondary effects of sexually oriented businesses,
the amendments impose a 1,000-ft. buffer distance between sexually oriented businesses and certain land
uses (residences, schools, churches, alcohol establishments, parks, etc.). Thus, the proposed location
regulations allow sexually oriented businesses to operate in the County while also protecting sensitive
land uses and the community at large from negative secondary effects.
Conclusion
Staff concluded that a two-pronged approach of a licensing ordinance along with the proposed Zoning
Regulation amendments is the most effective means of regulating the time, place, and manner of sexually
oriented businesses in Jefferson County. The Commission's consideration and fmal decision of the
attached amendments is the next step in this process.
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Jefferson County Planning & Zoning Department
MEMO

Date:

Jefferson County Regional Planning Commission
Duane Buscher, Planner I
Eloise Tichenor, Zoning Administrator
May 17,2011

RE:

TA2011/01- Proposed Resolution and Regulations for Sexually Oriented Businesses

To:
From:

INITIATION OF TA2011/01:
The Board of County Commissioners has submitted an application for proposed text
amendmentsto the Jefferson County Zoning Regulations concerning sexually oriented
businesses, along with a draft of proposed amendments.
RECOMMENDATIONS:
The professional staff for the Jefferson County Planning and Zoning Department
recommends amending the Zoning Regulations for sexually oriented businesses as shown
in the attached draft Resolution. The proposed amendments and staff's recommendations
are summarized as follows:
1. Remove the requirement for sexually oriented businesses to obtain a conditional use
permit;
2. Specify parking and off-street loading requirements for sexually oriented businesses;
3. Allow sexually oriented businesses by right in the CP-I, CP-2, CP-3, IP-I and IP-2
districts as well as the AG (Agricultural) district, but only within the commercial and
industrial corridor.
4. Require sexually oriented business structures to be at least 1,000 feet away from any
parcel occupied by enumerated land uses including: other sexually oriented
businesses, alcohol-selling establishments, property zoned RR, SR, R-I, LL, or V-I,
churches, schools, public parks, and libraries; require 1,000 feet between sexually
oriented businesses and residential structures that are not zoned RR, SR, R-I, LL, or
V-I;
5. Allow a nonconforming sexually oriented business to operate at a nonconforming site
for one year before having to relocate, with potential extension of time due to
demonstrated fmancial hardship.

Current Sexually Oriented Business Regulations &Pending Federal LawsuitAgainst the County
The current Jefferson County Zoning Regulations allow sexually oriented businesses in the CP-I, CP-2,
CP-3, IP-I and IP-2 districts with a condition al use permit (CUP). Highway Four Properties, LLC d/b/a
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Oasis Saloon, applied for a CUP to operate an SOB just east of the Meriden city limits earlier this year
(CU2010/08). The Board of County Commissioners denied the CUP due to various concerns, including
parking, trafficsafety and intensity, access, and the potential for adverse secondary effects. Highway Four
has sued the County in federal district court, alleging that the County's current zoning regulations for
sexually oriented businesses do not satisfy constitutional standards.Attorneys representing the County are
defending this lawsuit.
On April 25, 2011, the County Commissioners passed Resolution No. 2011-10, which sets forth licensing
requirements and operational regulations for sexually oriented businesses. That resolution requires
sexually oriented business owners and operators to obtain a license through the County Clerk's office to
operate such establishments in the County. Resolution No. 2011-10 also governs how sexually oriented
businesses may operate (hours of operation, interior configurations, etc.) and what conduct is prohibited
in sexually oriented businesses. In light ofthese new regulations, it is appropriate to revisit the County's
zoning regulations concerning sexually oriented businesses.

Regulating Sexually Oriented Businesses
The purpose of regulating sexually oriented businesses is to promote the health, safety, and general
welfare and to prevent the deleterious secondary effects of sexually oriented businesses in the County.
Pages 5-7 of the attached proposed resolution discuss this secondary effects rationale and evidence
Gudicial decisions, land use studies, crime reports, etc.) of these secondary effects. You have previously
been provided a CD-ROM containing electronic copies of these cases and studies. Many of you were
present during outside counsel's April 25, 2011 presentation regarding secondary effects to the Board of
County Commissioners. During the upcoming meeting, you will hear an additional presentation
addressing the secondary effects of sexually oriented businesses.

Proposed Zoning Regulation Amendments
As noted previously, the County has adopted licensing regulations for sexually oriented businesses
through Resolution No. 2011-10. In light ofthose licensing requirements, staff and attorneys advising the
County recommend the attached amendments to the Zoning Regulations. The amendments remove
sexually oriented businesses from the County's conditional use permitting process and establish a more
objective set of criteria governing where in the County sexually oriented businesses may operate. To
protect against the secondary effects of sexually oriented businesses, the amendments impose a 1,000-ft.
buffer distance between sexually oriented businesses and certain land uses (residences, schools, churches,
alcohol establishments, parks, etc.). Thus, the proposed location regulations allow sexually oriented
businesses to operate in the County while also protecting sensitive land uses and the community at large
from negative secondary effects.

Conclusion
Staff concludes that a two-pronged approach of a licensing ordinance along with the proposed Zoning
Regulation amendments is the most effective means of regulating the time, place, and manner of sexually
oriented businesses in Jefferson County. The Commission's consideration and recommendation ofthe
attached amendments is the next step in this process.
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RESOLUTION NUMBER _ _ _ __

A RESOLUTION CONCERNING THE AMENDMENT OF CERTAIN SECTIONS OF
THE ZONING REGULATIONS OF JEFFERSON COUNTY, KANSAS CONCERNING
ARTICLE 1, TITLE; PURPOSE; DEFINITIONS; DISTRICT AND GENERAL
REGULATIONS; ARTICLE 2, AGRICULTURAL DISTRICT; ARTICLE 8, PLANNED
LIGHT COMMERCIAL DISTRICT; ARTICLE 9, PLANNED GENERAL
COMMERCIAL DISTRICT; ARTICLE 10, PLANNED HIGHWAY SERVICE
COMMERCIAL DISTRICT; ARTICLE 11, PLANNED LIGHT INDUSTRIAL
DISTRICT; ARTICLE 12, PLANNED MEDIUM INDUSTRIAL DISTRICT; ARTICLE
18, PARKING REGULATIONS; ARTICLE 19, OFF-STREET LOADING
REGULATIONS; ARTICLE 23, SUPPLEMENTARY USE REGULATIONS;
CONDITIONAL USES; ACCESSORY USES; PROHIBITED USES; ARTICLE 27,
BOARD OF ZONING APPEALS; AND ADDING TO ARTICLE 23 A NEW SECTION
23-112 CONCERNING SEXUALLY ORIENTED BUSINESSES, FOR ALL OF
JEFFERSON COUNTY, KANSAS, EXCEPT THOSE LANDS WITHIN THE
INCORPORATED CITIES.
WHEREAS, sexually oriented businesses require special supervision from the public safety
agencies ofthe County in order to protect and preserve the health, safety, and welfare ofthe patrons
ofsuch businesses as well as the citizens ofthe County; and
WHEREAS, the Board of Commissioners finds that sexually oriented businesses, as a
category of establishments, are frequently used for unlawful sexual activities, including prostitution
and sexual liaisons ofa casual nature; and

WHEREAS, there is convincing documented evidence that sexually oriented businesses, as
a category of establishments, have deleterious secondary effects and are often associated with crime
and adverse effects on surrounding properties; and

WHEREAS, the Board ofCommissioners desires to minimize and control these adverse
effects and thereby protect the health, safety, and welfare ofthe citizenry; protect the citizens from
crime; preserve the quality oflife; preserve the character ofsurrounding neighborhoods and deter
the spread ofurban blight; and

WHEREAS, certain sexually oriented products and services offered to the public are
recognized as not inherently expressive and not protected by the First Amendment, see, e.g., Sewell
v. Georgia, 233 S.E.2d 187 (Ga 1977), dismissedfor want ofa substantialfederal question, 435
U.S. 982 (1978) (sexual devices); FWIPBS, Inc. v. City ofDallas, 493 U.S. 215, 224 (1990) (escort
services and sexual encounter services); Williams v. Morgan, 478 F.3d 1316 (11th Cir. 2007)
(upholding ban on sexual novelty devices); and
WHEREAS, there is documented evidence of sexually oriented businesses, including adult
bookstores and adult video stores, manipUlating their inventory and/or business practices to avoid
regulation while retaining their essentially "adult" nature, see, e.g., City ofNew York v. Hommes,
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724 N.E.2d 368 (N.Y. 1999); Taylor v. State, No. 0l-0l-00505-CR, 2002 WL 1722154 (Tex. App.
July 25, 2002) (noting that ''the nonadult video selections appeared old and several of its display
cases were covered with cobwebs"); ZJ. Gifts D-4, L.L.C. v. City ofLittleton, Civil Action No. 99
N-1696, Memorandum Decision and Order (D. Colo. March 31, 200 I) (finding "plaintiff s
argument that it is not an adult entertainment establishment frivolous at best"); People ex reI. Deters
v. The Lion's Den, Inc., Case No. 04-CH-26, Modified Permanent Injunction Order (Ill. Fourth
Judicial Circuit, Effingham County, July 13,2005) (noting that ''the accuracy and credibility" ofthe
evidence on inventory in a Lion's Den was suspect, and that testimony was "less than candid" and
"suggested an intention to obscure the actual amount ofsexually explicit material sold"); and

WHEREAS, the County intends to regulate such businesses as sexually oriented
businesses through a narrowly tailored ordinance designed to serve the substantial government
interest in preventing the negative secondary effects of sexually oriented businesses; and
WHEREAS, the County's regulations shall be narrowly construed to accomplish this
end; and

WHEREAS, the County recognizes its constitutional duty to interpret, construe, and
amend its laws to comply with constitutional requirements as they are announced; and
WHEREAS, with the passage of any resolution, the County and the Board of
Commissioners accept as binding the applicability ofgeneral principles of criminal and civil law
and procedure and the rights and obligations under the United States and Kansas Constitutions,
Kansas Code, and the Kansas Rules of Civil and Criminal Procedure; and

WHEREAS, it is not the intent ofthis Resolution to suppress any speech activities
protected by the U.S. Constitution or the Kansas Constitution, but to enact legislation to further the
content-neutral governmental interests ofthe County, to wit, the controlling of secondary effects of
sexually oriented businesses; and
WHEREAS, the Jefferson County Planning Commission has conducted a public hearing in
conformance with KS.A 12-741, et seq., as amended, following published notification; and
WHEREAS, the Jefferson County Planning Commission has recommended that the
Goveming Body of Jefferson County, Kansas, adopt said amendments to the Jefferson County
Zoning Regulations for all of Jefferson County, Kansas, except those lands within the incorporated
cities;
NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF JEFFERSON COUNTY, KANSAS, that:

SECTION 1. Article 1, Section 1-104(184) ofthe Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
184.

SEXUALLY ORIENTED BUSINESS: See Article 23, Section 23-112(3).

2

SECfrON 2. Article 2, Section 2-102 ofthe Zoning Regulations of Jefferson County, Kansas is
amended by adding a new subsection 8, to read as follows:
8.
Sexually oriented businesses, but only within the CommerciallIndustrial Area indicated on
the CommerciallIndustrial Area Map ofAppendix D to the Jefferson County Comprehensive Plan,
and subject to the provisions set forth in Article 23, Section 23-112 hereof.

SECfION 3. Article 8, Section 8-102(4) oftheZoning Regulations ofJefferson County, Kansas is
amended to read as follows:
4.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23
112 hereof.

SECfrON 4. Article 9, Section 9-102(6) ofthe Zoning Regulations ofJefferson County, Kansas is
amended to read as follows: .
6.

Sexually oriented businesses, subject to the provisions set furth in Article 23, Section 23
112 hereof.

SECfrON 5. Article 10, Section 10-102(7) ofthe Zoning Regulations ofJefferson County, Kansas
is amended to read as follows:
7.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23
112 hereof.

SECfrON 6. Article 11, Section 11-102(8) ofthe Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
8.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23
112 hereof.

SECfION 7. Article 12, Section 12-102(9) ofthe Zoning Regulations of Jefferson County, Kansas
is amended to read as follows:
9.

Sexually oriented businesses, subject to the provisions set forth in Article 23, Section 23
112 hereof.
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SECTION 8. Article 18, Section 18-101 ofthe Zoning Regulations ofJefferson County, Kansas is
amended to add the following row to the Parking Requirements Chart:
Column 1
USE OR USE CATEGORY

Column 2
SPACES REQUIRED PER BASIC
MEASURING UNIT

Sexually oriented business

1 per 3 seats or seating spaces or 1
per 200 square feet of floor area,
whichever is greater

Column 3
ADDITIONAL
REQUIREMENTS

SECTION 9. Article 19, Section 19-101 ofthe Zoning Regulations of Jefferson County, Kansas is
amended to add "Sexually Oriented Business" to the first row ofthe off-street loading ra:],uirements
chart as fullows:
Column 1
Use or
Use Category

Column 2
Floor Area as
Defined in Article 1
In Square Feet

Column 3
Loading Spaces
Required

Retail Store, Department
Store, Restaurant. Sexually
Oriented Business,
Wholesale House, Warehouse
Repair, General Service
Manufacturing or
Industrial Establishment

2,000 -10,000
10,000-20,000
20,000 - 40,000
40,000-60,000
Each 50,000 over 60,000

One
Two

Three
Four
One Additional

SECTION 10. Article 23, Section 23-105(59) ofthe Zoning Regulations ofJefferson County,
Kansas is deleted, as fullows:
59.

[Deleted.]
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SECTION 11. Article 23 ofthe Zoning Regulations ofJefferson County, Kansas is amended to add
a new Section 23-112 to read as follows:
Sections:
23-112 Sexually Oriented Businesses

23-112 Sexually Oriented Businesses:
1.

Purpose: It is a purpose ofthese Regulations to regulate sexually oriented businesses in
order to promote the health, safety, and general welfare ofthe citizens ofthe County, and to
establish reasonable and unifonn regulations to prevent the deleterious secondary effects of
sexually oriented businesses within the County. The provisions ofthese Regulations have
neither the purpose nor effect ofimposing a limitation or restriction on the content or
reasonable access to any communicative materials, including sexually oriented materials.
Similarly, it is neither the intent nor effect ofthese Regulations to restrict or deny access by
adults to sexually oriented materials protected by the First Amendment, or to deny access by
the distnbutors and exhibitors ofsexually oriented entertainment to their intended market.
Neither is it the intent nor effect ofthese Regulations to condone or legitimize the
distnbution ofobscene materiaL

2.

Findings and Rationale: Based on evidence ofthe adverse secondary effects ofadult uses
presented in hearings and in reports made available to the Board of Commissioners, and on
findings, interpretations, and narrowing constructions incorporated in the cases of City of
Littleton v. ZJ. Gifts D-4, L.L.C, 541 U.S. 774 (2004); City ofLos Angeles v. Alameda
Books, Inc., 535 US. 425 (2002); City ofErie v. Pap's A.M, 529 US. 277 (2000); City of
Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986); Young v. American Mini Theatres,
427 U.S. 50 (1976); Barnes v. Glen Theatre, Inc., 501 U.S. 560 (l991); California v. LaRue,
409 U.S. 109 (1972); N. Y. State Liquor Authority v. Bellanca, 452 US. 714 (1981); and
Doctor John's, Inc. v. Wahlen, 542 F.3d 787 (lOth Cir. 2008); Moody v. Bd. ofComm 'rs of
County ofShawnee, 237 Kan. 67 (1985); DPR, Inc. v. City ofPittsburg, 24 Kan. App. 2d
703 (1998); Abilene Retail #30, Inc. v. Bd. ofComm 'rs ofDickinson County, 492 F.3d 1164
(10th Cir. 2007); Doctor John's, Inc. v. City ofRoy, 465 F.3d 1150 (1Oth Cir. 2006);
Heideman v. South Salt Lake City, 165 Fed. Appx. 627 (10th Cir. 2006); Heideman v. South
Salt Lake City, 348 F.3d 1182 (10th Cir. 2003); ZJ. Gifts D-4, L.L.C v. City ofLittle ton,
311 F.3d 1220 (10th Cir. 2002); Essence, Inc. v. City ofFederal Heights, 285 F.3d 1272
(10th Cir. 2002); O'Connor v. City and County ofDenver, 894 F.2d 1210 (lOth Cir. 1990);
ZJ. GiftsD-2,L.L.C v. City ofAurora, 136F.3d683 (1OthCir. 1998); Dodger's Bar &
Grill, Inc. v. Johnson County, 98 F.3d 1262 (10th Cir. 1996); Dodger's Bar & Grill, Inc. v.
Johnson County, 32 F.3d 1436 (1Oth Cir. 1994); American Target Advertising, Inc. v. Giani,
199 F.3d 1241 (10th Cir. 2000); Cortese v. Black, No. 95-1429, 87 F.3d 1327 (lOth Cir.
June 25, 1996) (table); Imaginary Images, Inc. v. Evans, 612 F.3d 736 (4th Cir. 2010);
LLEH. Inc. v. Wichita County, 289 F.3d 358 (5th Cir. 2002); Plaza Group Properties, LLC
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v. Spencer County Plan Commission, 877 N.E.2d 877 (Ind. Ct. App. 2007); Flanigan's
Enters., Inc. v. Fulton County, 596 F.3d 1265 (lIth Cir. 2010); East Brooks Books, Inc. v.
Shelby County, 588 F.3d 360 (6th Cir. 2009); Entm 't Prods., Inc. v. Shelby County, 588 F.3d
372 (6th Cir. 2009); Sensations, Inc. v. City ofGrand Rapids, 526 F.3d 291 (6th Cir. 2008);
World Wide Video of Washington, Inc. v. City ofSpokane, 368 F.3d 1186 (9th Cir. 2004);
Ben's Bar, Inc. v. Village ofSomerset, 316 F.3d 702 (7th Cir. 2003); Peek-a-BooLounge v.
Manatee County, 630 F.3d 1346 (11 th Cir. 2011); Daytona Grand, Inc. v. City ofDaytona
Beach, 490 F.3d 860 (11th Cir. 2007); Williams v. Morgan, 478 F.3d 1316 (lIth Cir. 2007);
Jacksonville Property Rights Ass 'n, Inc. v. City ofJacksonville, 2011 WL 1085629 (11 th
Cir. Mar. 25,2011); H&A Land Corp. v. City ofKennedale, 480 F.3d 336 (5th Cir. 2007);
Illinois One Ne-ws, Inc. v. City ofMarshall, 477 F.3d 461 (7th Cir. 2007); G.M Enterprises,
Inc. v. Town ofS!. Joseph, 350 F.3d 631 (7th Cir. 2003); Richland Bookmart, Inc. v. Knox
County, 555 F.3d 512 (6th Cir. 2009); Richland Bookmart, Inc. v. Nichols, 137 F.3d 435
(6th Cir. 1998); Spokane Arcade, Inc. v. City ofSpokane, 75 F.3d 663 (9th Cir. 1996); City
ofNew Yorkv. Hommes, 724 N.E.2d 368 (N.Y. 1999); Taylor v. State, No. 01-01-00505
CR., 2002 WL 1722154 (Tex. App. July 25,2002); Gammoh v. City ofLa Habra, 395 F.3d
1114 (9th Cir. 2005); z,J. Gifts D-4, LLC v. City ofLittleton, Civil Action No. 99-N-1696,
Memorandum Decision and Order (D. Colo. March 31, 2001); People ex rei. Deters v. The
Lion's Den, Inc., Case No. 04-CH-26, Modified Permanent Injunction Order (Ill. Fourth
Judicial Circuit, Effingham County, July 13,2005); Reliable Consultants, Inc. v. City of
Kennedale, No. 4:05-CV-166-A, Findings of Fact and Conclusions ofLaw (N.D. Tex. May
26,2005);
and based upon reports concerning secondary effects occurring in and around sexually
oriented businesses, including, but not limited to, Austin, Texas - 1986; Indianapolis,
Indiana - 1984; Garden Grove, California - 1991; Houston, Texas - 1983, 1997; Phoenix,
Arizona - 1979, 1995-98; Chattanooga, Tennessee - 1999-2003; Los Angeles, California
1977; Whittier, California - 1978; Spokane, Washington - 2001; St. Cloud, Minnesota 
1994; Littleton, Colorado - 2004; Oklahoma City, Oklahoma - 1986; Dallas, Texas - 1997;
Ft. Worth, Texas - 2004; Kennedale, Texas - 2005; Greensboro, North Carolina - 2003;
Amarillo, Texas - 1977; Jackson County, Missouri - 2008; Louisville, Kentucky 2004;
New York, New York Times Square - 1994; the Report ofthe Attorney General's Working
Group On The Regulation OfSexually Oriented Businesses, (June 6, 1989, State of
Minnesota); Dallas, Texas - 2007; "Rural Hotspots: The Case ofAdult Businesses," 19
Criminal Justice Policy Review 153 (2008); and "Correlates ofCurrent Transactional Sex
among a Sample ofFemale Exotic Dancers in Baltimore, MD," Journal ofUrban Health
(2011),
the Board ofCommissioners finds:
a.

Sexually oriented businesses, as a category ofcommercial uses, are associated with a
wide variety of adverse secondary effects including, but not limited to, personal and
property crimes, prostitution, potential spread ofdisease, lewdness, public
indecency, obscenity, illicit drug use and drug trafficking, negative impacts on
surrounding properties, urban blight, litter, and sexual assault and exploitation.
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Alcohol consumption impairs judgment and lowers inlubitions, thereby increasing
the risk of adverse secondary effects.
b.

Sexually oriented businesses should be separated from sensitive land uses to
minimize the impact oftheir secondary effects upon such uses, and should be
separated from other sexually oriented businesses, to minimize the secondary effects
associated with such uses and to prevent an unnecessary concentration of sexually
oriented businesses in one area

c.

Each ofthe furegoing negative secondary effects constitutes a harm which the
County has a substantial government interest in preventing and/or abating. This
substantial government interest in preventing secondary effects, which is among the
County's rationales for these Regulations, exists independent of any comparative
analysis between sexually oriented and non-sexually oriented businesses.
Additionally, the County's interest in regulating sexually oriented businesses
extends to preventing future secondary effects ofeither current or future sexually
oriented businesses that may locate in the County. The County fmds that the cases
and documentation relied on in this Section are reasonably believed to be relevant to
said secondary effects.

The County hereby adopts and incorporates herein its stated findings and legislative record
related to the adverse secondary effects of sexually oriented businesses, including the
judicial opinions and reports related to such secondary effects.

3.

Deimitions:
a. "Sexually Oriented Business" has the same meaning as in KS.A. 12-770 except that
the term "adult cabaret" has the meaning provided in this Section. To the extent that
the definitions in K S.A. 12-770, or the definition of "adult cabaret" in this Section,
employ a term not defined in K.S.A. 12-770 but that is defmed in this Section, the
definition in this Section shall provide the meaning for that term.
b. "Adult Cabaret" means a nightclub, bar, juice bar, restaurant, bottle club, or similar
commercial establishment, regardless of whether alcoholic beverages are served,
which regularly features live semi-nude conduct. No establishment shall avoid
classification as an adult cabaret by offering or featuring nUdity.
c. "Characterized by" means describing the essential character or quality of an item. As
applied in this Section, no business shall be classified as a sexually oriented business
by virtue of showing, selling, or renting materials rated NC-17 or R by the Motion
Picture Association of America.

d. "Instruments, devices or paraphernalia which are designed for use in connection with
specified sexual activities" shall not be construed to include devices primarily
intended for protection against sexually transmitted diseases or for preventing
pregnancy.
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e. "Regularly" means the consistent and repeated doing of an act on an ongoing basis.
f.

4.

"Specified Sexual Activity" means any of the following:
(i) intercourse, oral copulation, masturbation or sodomy; or
(ii) excretory functions as a part of or in connection with any ofthe activities
described in (i) above.

Location of Sexually Oriented Businesses:
a.

Sexually oriented businesses shall not be required to obtain a conditional use
permit under these Regulations.

b.

It shall be unlawful to establish, operate, or cause to be operated a sexually

oriented business unless said sexually oriented business is at least:

c.

d.

(1)

1,000 feet from any parcel occupied by another sexually oriented business
or by a business licensed to sell alcohol at the premises;

(2)

1,000 feet from any parcel zoned RR, SR, R-1, LL, or V-I;

(3)

1,000 feet from any parcel occupied by a house of worship, public or
private elementary or secondary school, public park or recreational area,
or library; and

(4)

1,000 feet from any residential structure on a parcel that is not zoned RR,
SR, R-1, LL, orV-l.

For the purpose ofthis section, measurements shall be made in a straight line in
all directions without regard to intervening structures, objects, or municipal
boundaries within the County, from the closest part of any structure, including
signs and roof overhangs, used in conjunction with the sexually oriented business
to the following:
(1)

the closest point on a property boundary or right-of-way associated with
any 0 f the land use( s) identified in subsection (b)( 1)-(3) above; and

(2)

the closest point of any residential structure on a parcel that is not zoned
RR, SR, R-1, LL, orV-l.

Notwithstanding anything to the contrary in these Regulations, a nonconforming
sexually oriented business, lawfully existing in all respects under law prior to the
effective date of this section, may continue to operate for one (1) year following
that date in order to make a reasonable recoupment of its investment in its current
location. At the conclusion of said one (1) year, the use will no longer be
recognized as a lawful nonconforming use, provided that a nonconforming
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sexually oriented business may apply for one or more six-month extensions of the
original one-year period upon a showing of financial hardship. An application for
an initial extension based upon financial hardship ("hardship exception") shall be
made at least sixty (60) days before the conclusion of the aforementioned one
year (I-yr.) period. Ifa hardship extension is granted, subsequent applications for
hardship extensions shall be made at least sixty (60) days before the conclusion of
the nonconforming sexually oriented business's current extension period.
e.

Procedure for seeking hardship extension. An application for a hardship
extension shall be filed in writing with the Zoning Administrator, and shall
include evidence ofpurchase and improvement costs, income earned and lost,
depreciation, and costs of relocation. The Zoning Administrator shall schedule a
public hearing on the application before the Board ofZoning Appeals to occur
within forty (40) days after the Zoning Administrator's receipt of the application.
Within ten (10) days after receiving the application and not less than twenty (20)
days prior to the date of such public hearing, the Zoning Administrator shall
publish notice ofthe time and place of the public hearing in the official County
paper. The Zoning Administrator shall also notifY all property owners in the
notification area (within 1,000 feet ofthe sexually oriented business, but
extending only 200 feet into an incorporated city) by first class U.S. mail, postage
prepaid, ofthe application for a hardship extension and of the time and place of
the public hearing on the application.
The Board ofZoning Appeals shall issue a written decision within ten (10) days
after the public hearing on the application for a hardship extension. The hardship
extension shall be granted upon a showing that the nonconforming sexually
oriented business is unable to recoup its investments, made prior to the effective
date ofthis section, in its current location unless the hardship extension is granted.

SECTION 12. Article 27, Section 27-102(1) ofthe Zoning Regulations ofJefferson County,
Kansas is amended to add a new subsection (e) to read as fo llows:
e.

To hear and decide applications for a hardship extension of a nonconforming
sexually oriented business pursuant to Section 23-112(4)(e) of these Regulations.

SECTION 13. SEVERABILITY. This Resolution and each section and provision of said
Resolution hereunder, are hereby declared to be independent divisions and subdivisions and, not
withstanding any other evidence oflegislative intent, it is hereby declared to be the controlling
legislative intent that if any provisions of said Resolution, or the application thereo f to any
person or circumstance is held to be invalid, the remaining sections or provisions and the
application of such sections and provisions to any person or circumstances other than those to
which it is held invalid, shall not be affected thereby, and it is hereby declared that such sections
and provisions would have been passed independently of such section or provision so known to
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be invalid. Should any procedural aspect ofthis Resolution be invalidated, such invalidation
shall not affect the enforceability ofthe substantive aspects ofthis Resolution.

SECTION 14. EFFECTIVE DATE. This resolution shall be in full force and effect from and
after its publication once in the official county newspaper.

ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS ofJefferson
, 2011.
County, Kansas, this
day of

Richard MaIm, Chairman

Lynn Luck, Vice-Chair
Attest: _ _ _ _ _ _ _ _ _ _ _ __
Linda M. Buttron, County Clerk

Roy Dunnaway, Member
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Negative Secondary Effects
of Sexually Oriented
Businesses
Jefferson County, Kansas
Planning Commission Meeting
May 17, 2011

••

,:~1

Renton v. Playtime Theatres~
Inc.,475 U.S. 41, 51·52 (1986)
(legislative secondary effects
information need not be local)
"The First Amendment does not require a city,
before enacting such an ordinance, to conduct
new studies or produce evidence independent of
that already generated by other cities, so long
as whatever evidence the city relies upon is
reasonably believed to be relevant to the
problem that the city addresses."

1

•
Wide Variety of Secondary
Effects Sources
1. Land Use Reports
2. Crime Impact Reports
3. ,Judicial Opinions
4. Expert Reports
5. Anecdotal Data

Types of Secondary Effects
1. Negative impacts on surrounding properties
2. Personal and property crimes, public safety
risks, confrontations
3. Lewdness, public indecency, illicit sexual
activity and potential spread of disease
4. Illicit drug use and trafficking
5. Litter, aesthetic impacts, traffic, nOise, blight

2

Legislative Secondary Effects
Findings and Rationale
Sexually oriented businesses, as a category of
commercial uses, are associated with a wide variety
of adverse secondary effects Including, but not
limited to, personal and property crimes,
prostitution, potential spread of disease, lewdness,
public Indecency, obscenity, illicit drug use and drug
trafficking, negative Impacts on surrounding
properties, noise, traffic, urban blight, litter, and
sexual assault and exploitation.
Alcohol consumption Impairs Judgment and lowers
Inhibitions, thereby Increasing the risk of adverse
secondary effects.

Alcohol and Secondary Effects
"Alcohol aggravates an SOB's already-high ambient
crime risk by lowering the Inhibitions and clouding
the judgments of the SOB's patrons. In effect,
alcohol makes the soft targets found at the SOB site
considerably softer. The available data corroborate
this theoretical expectation In all respects.
Predatory criminals prefer Inebriated victims, 6 e.g.,
and SOBs that serve alcohol or that are located near
liquor-serving businesses pose accordingly larger
and qualitatively different ambient public safety
hazards. 7 Governments rely on this consistent
finding of crime-related secondary effect studies as
a rationale for limiting nudity in liquor-serving
businesses." Richard McCleary, Ph.D., Expert Report
for Jackson County, Missouri, May 9, 2008.

3

Richland Bookmart~ Inc. v. Knox
County, 555 F.3d at 532 (2009)
"[The alcohol] prohibition Is 'a reasonable restriction
narrowly tailored to limit the secondary effects of
crime.' •• [T]he County reasonably relied on a number
of prior judicial decisions finding sufficient evidence to
support the connection between adverse effects and
adult entertainment when combined with alcohol
consumption. E.g., Ben'S Bar, Inc. K Village Df
SDmerset, 316 F.3d 702, 725 (7th Clr. 2003) (holding that
prohibition of alcohol in adult entertainment venues 'is,
as a practical matter, the least restrictive means of
furthering the Village's Interest In combating the
secondary effects resulting from the combination of
adult entertainment and alcohol consumption')."

Flanigan~s

Enterprises v. Fulton
County, 596 F.3d at 1282 (2010)
"[S]trip clubs that served alcohol played a prominent
and unwelcome role. Sex and drug crimes occurred
in and around the clubs and the neighborhood's
cheap hotels, and required law enforcement and the
Judiciary (the Juvenile court, at least) to Invest
resources In combating the secondary effects.
Moreover, the neighborhoods themselves were
dilapidated and In need of repair. It was not
unreasonable for the County to rely on this data
when passing an ordinance forbidding the sale,
consumption, and possession of alcohol In adult
entertainment establishments."

4

•
Daytona Grand, Inc. v. Daytona
Beach, 490 F.3d at 882 (2007)
"[Plaintiffs' evidence] cast[s] little or no
doubt on the City's evidence that nudity
in establishments that serve alcohol
encourages 'prostitution, ... undesirable
behavior •••, [and] sexual, lewd,
lascivious, and salacious conduct among
patrons and employees ... in violation of
law and [en]dangers ••• the health, safety
and welfare of the public.'"

••
Additional Cases Relied Upon:
1. Calimrnia v. LaRue, 409 U.S. 109, 111 (1972)
(citing lewd conduct, prostitution, assaults on
police In alcohol-serving adult businesses)
2. New York State Liquor Authority v. Bellanca,
452 U.S. 714, 718 (1981) ("Common sense that
any form of nudity coupled with alcohol in a
public place begets undesirable behavior.").
3. City of Erie v. Papls A.M., 529 U.S. 277 (2000)
(upholding prohibition on total nudity in SOBs)
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t. .
•

Additional Cases Cont'd•••
4. Sensations, Inc. v. City of Grand Rapids, 526
F.3d 291 (6th Clr. 2008) (upholding nudity
prohibition, 6-ft. rule, no-touch rule, etc.)

5. Richland Bookmart, Inc. v. Knox County, 555
F.3d 512 (6th Clr. 2009) (upholding extensive
licensing/operation regulations)
6. Entertainment Productions, Inc. v. Shelby
County, 588 F.3d 372 (6th Cir. 2009) (rejecting
challenges to statewide statute containing
similar regulations)

7. East Brooks Books, Inc. v. Shelby County, 588
F.3d 360 (6th Cir. 2009) (same)

Some Secondary Effects
Evidence in Legislative Record
1. Phoenix, Arizona (illicit sexual behavior)
2. New York, New York (adverse impacts on
surrounding properties)
3. Garden Grove, California (ambient crime risk)
4. Houston, Texas (illicit sex acts in VIP rooms)
5. McCleary Expert Report (2008 Jackson County,
MO report) (refuting industry experts)
6. Oklahoma City, Oklahoma (adverse Impacts on
surrounding properties)
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Some Secondary Effects
Evidence in Legislative Record
7. Memphis, Tennessee ("Lewd, nude, and under
review" and nuisance articles, plea documents)

8. Manatee County, Florida (affidavits re: illicit sex
acts and alcohol law violations)

9. Hillsborough County, Florida (investigator
affidavits)

10. Spokane, Washington (secondary effects of
retail adult bookstores)

Expert Findings
1. Finding of secondary effects from sexually
oriented businesses is scientifically robust,
being confirmed in wide variety of data sources

2. Jefferson County has a substantial government
interest in regulating adult businesses to prevent
the identified negative secondary effects

3. Industry "studies" violate methodological rules:
CFS (calls for service) are weakly correlated to
actual crime; Most vice crimes never result in
CFS; See Daytona Grand & Flanigan's.
4. All subclasses of sexually oriented bUSinesses,
including retail-only stores, have secondary
effects

7

Cases rejecting industry's experts'
secondary effects attacks:
1. City of Erie v. Pap's A.M.,
529 U.S. 277 (2000) (Linz)
2. Daytona Grand, Inc. v. City of Daytona Beach,
490 F.3d 860 (11th eir. 2007) (Linz, Fisher)
3. SOB, Inc. v. County of Benton,
317 F.3d 856 (8th eir. 2003) (Linz)
4. Gammoh v. City of La Habra,
395 F.3d 1114 (9th elr. 2005) (Linz)
5. G.M. Enterprises, Inc. v. Town of St. Joseph,
350 F.3d 631 (7th eir. 2003) (Linz)

II1II

Cases rejecting industry's experts'
secondary effects attacks (cont'd):
6. World Wide Video of Washington v. Spokane,
368 F.3d 1186 (9th eir. 2004) (McLaughlin)

7. Fantasy Ranch, Inc. v. City of Arlington,
459 F.3d 546 (5th eir. 2006) (Morris)
B. Fantasyland Video, Inc. v. County of San Diego,
505 F.3d 996 (9th eir. 2007) (Llnz, Goldenring)

9. High Five Investments, LLC v. Floyd County, No.
4:06-eV-190, R. 128 (N.D. Ga. Mar. 14,2008)
(Mclaughlin)

10. Peek-A-Boo Lounge, Inc. II;, Manatee County,
630 F.3d 1346 (11th elr. 2011)
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•

The Voluminous Secondary
Effects Materials are Made A
Part of the Official Record
and/or Minutes for this Public
Meeting.
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Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 51-52 (1986)
(legislative secondary effects
information need not be local)
"The First Amendment does not require a city,
before enacting such an ordinance, to conduct
new studies or produce evidence independent of
that already generated by other cities, so long
as whatever evidence the city relies upon is
reasonably believed to be relevant to the
problem that the city addresses."

Wide Variety of Secondary
Effects Sources
1. Land Use Reports
2. Crime Impact Reports
3. Judicial Opinions
4. Expert Reports
5. Anecdotal Data
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Types of Secondary Effects
1. Negative impacts on surrounding properties
2. Personal and property crimes, public safety
risks, confrontations
3. Lewdness, public indecency, illicit sexual
activity and potential spread of disease
4. Illicit drug use and trafficking
5. Litter, aesthetic impacts, traffic, noise, blight

Legislative Secondary Effects
Findings and Rationale
Sexually oriented businesses, as a category of
commercial uses, are associated with a wide variety
of adverse secondary effects including, but not
limited to, personal and property crimes,
prostitution, potential spread of disease, lewdness,
public indecency, obscenity, illicit drug use and drug
trafficking, negative impacts on surrounding
properties, noise, traffic, urban blight, litter, and
sexual assault and exploitation.
Alcohol consumption impairs judgment and lowers
inhibitions, thereby increasing th,e risk of adverse
secondary effects.
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Alcohol and Secondary Effects
"Alcohol aggravates an SOB's already-high ambient
crime risk by lowering the inhibitions and clouding
the judgments of the SOB's patrons. In effect,
alcohol makes the soft targets found at the SOB site
considerably softer. The available data corroborate
this theoretical expectation in all respects.
Predatory criminals prefer inebriated victims,6 e.g.,
and SOBs that serve alcohol or that are located near
liquor-serving businesses pose accordingly larger
and qualitatively different ambient public safety
hazards. 7 Governments rely on this consistent
finding of crime-related secondary effect studies as
a rationale for limiting nudity in liquor-serving
businesses." Richard McCleary, Ph.D., Expert Report
for Jackson County, Missouri, May 9, 2008.

Richland Bookmart, Inc. v. Knox
County, 555 F.3d at 532 (2009)
"[The alcohol] prohibition is 'a reasonable restriction
narrowly tailored to limit the secondary effects of
crime.' •• [T]he County reasonably relied on a number
of prior judicial decisions finding sufficient evidence to
support the connection between adverse effects and
adult entertainment when combined with alcohol
consumption. E.g., Ben's Batj Inc. v. Village of
Somerset, 316 F.3d 702, 725 (7th Cir. 2003) (holding that
prohibition of alcohol in adult entertainment venues 'is,
as a practical matter, the least restrictive means of
furthering the Village's interest in combating the
secondary effects resulting from the combination of
adult entertainment and alcohol consumption')."

Flanigan~s

Enterprises v. Fulton
County, 596 F.3d at 1282 (2010)
"[S]trip clubs that served alcohol played a prominent
and unwelcome role. Sex and drug crimes occurred
in and around the clubs and the neighborhood's
cheap hotels, and required law enforcement and the
judiciary (the juvenile court, at least) to invest
resources in combating the secondary effects.
Moreover, the neighborhoods themselves were
dilapidated and in need of repair. It was not
unreasonable for the County to rely on this data
when passing an ordinance forbidding the sale,
consumption, and possession of alcohol in adult
entertainment establishments."

Daytona Grand, Inc. v. Daytona
Beach, 490 F.3d at 882 (2007)
"[Plaintiffs' evidence] cast[s] little or no
doubt on the City's evidence that nudity
in establishments that serve alcohol
encourages 'prostitution, ••• undesirable
behavior •••, [and] sexual, lewd,
lascivious, and salacious conduct among
patrons and employees ••• in violation of
law and [en]dangers ••• the health, safety
and welfare of the public.'"

Additional Cases Relied Upon:
1. California v. LaRue, 409 U.S. 109, 111 (1972)
(citing lewd conduct, prostitution, assaults on
police in alcohol-serving adult businesses)
2. New York State Liquor Authority v. Bellanca,
452 U.S. 714, 718 (1981) ("Common sense that
any form of nudity coupled with alcohol in a
public place begets undesirable behavior.").
3. City of Erie v. Pap's A.M., 529 U.S. 277 (2000)
(upholding prohibition on total nudity in SOBs)

Additional Cases Cont'd•••
4. Sensations, Inc. v. City of Grand Rapids, 526
F.3d 291 (6th Cir. 2008) (upholding nudity
prohibition, 6-ft. rule, no-touch rule, etc.)

5. Richland Book",art, Inc. v. Knox County, 555
F.3d 512 (6th Cir. 2009) (upholding extensive
licensing/operation regulations)

6. Entertain",ent Productions, Inc. v. Shelby
County, 588 F.3d 372 (6th Cir. 2009) (rejecting
challenges to statewide statute containing
similar regulations)
7. East Brooks Books, Inc. v. Shelby County, 588
F.3d .360 (6th Cir. 2009) (same)

Some Secondary Effects
Evidence in Legislative Record
1. Phoenix, Arizona (illicit sexual behavior)
2. New York, New York (adverse impacts on
surrounding properties)
3. Garden Grove, California (ambient crime risk)
4. Houston, Texas (illicit sex acts in VIP rooms)
5. McCleary Expert Report (2008 .Jackson County,
MO report) (refuting industry experts)
6. Oklahoma City, Oklahoma (adverse impacts on
surrounding properties)

Some Secondary Effects
Evidence in Legislative Record
7. Memphis, Tennessee ("Lewd, nude, and under
review" and nuisance articles, plea documents)
8. Manatee County, Florida (affidavits re: illicit sex
acts and alcohol law violations)
9. Hillsborough County, Florida (investigator
affidavits)
10. Spokane, Washington (secondary effects of
retail adult bookstores)

Expert Findings
1. Finding of secondary effects from sexually
oriented businesses is scientifically robust,
being confirmed in wide variety of data sources
2. .Jefferson County has a substantial government
interest in regulating adult businesses to prevent
the identified negative secondary effects
3. Industry "studies" violate methodological rules:
CFS (calls for service) are weakly correlated to
actual crime; Most vice crimes never result in
CFS; See Daytona Grand & Flanigan's.
4. All subclasses of sexually oriented businesses,
including retail-only stores, have secondary
effects

Cases rejecting industry's experts'
secondary effects attacks:
1. City of Erie If. Pap's A.M.,
529 U.S. 277 (2000) (Linz)
2. Daytona Grand, Inc. If. City of Daytona Beach,
490 F.3d 860 (11 th Cir. 2007) (Linz, Fisher)
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395 F.3d 1114 (9th Cir. 2005) (Linz)
5. G.M. Enterprises, Inc. v. Town of St. Joseph,
350 F.3d 631 (7th Cir. 2003) (Linz)

Cases rejecting industry's experts'
secondary effects attacks (cont'd):
6. World Wide Video of Washington v. Spokane,
368 F.3d 1186 (9th Cir. 2004) (McLaughlin)
7. Fantasy Ranch, Inc. v. City of Arlington,
459 F.3d 546 (5th Cir. 2006) (Morris)
8. Fantasyland Video, Inc. v. County of San Diego,
505 F.3d 996 (9th Cir. 2007) (Linz, Goldenring)
9. High Five Investments, LLC v. Floyd County, No.
4:06-CV-190, R. 128 (N.D. Ga. Mar. 14, 2008)
(McLaughlin)
10. Peek-A-Boo Lounge, Inc. v. Manatee County,
630 F.3d 1346 (11th Cir. 2011)

The Voluminous Secondary
Effects Materials are Made A
Part of the Official Record
and/or Minutes for this Public
Meeting.
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Appearing by telephone, Scott Bergthold, Attorney at

22
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23

TN 37421,

24
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Page 2
MR. SCHERER,

1

III:

It's 7:00.

ng is advertised as now in session.

2
3

In order to conduct the hearing wi

n a reasonable

4

time and to keep it on the subject

5

asked to observe the following rules.

6

rst thing, anyone who wishes may

7

ard

be

rst, and those opposed will be heard last.

Please refrain from repeating what's been said
be

re you, and please do not involve personalities.
as factual as possible.

12

board reserves the right to question any

13

r and the chair has the right to swear any and

14
15

se who are heard.

all

board's decisions will be made with the need of

16

ng the best interest of

f

17

se

18

May I asked the members of the PI

19

sent his or

Second, those in favor of the proposed change will

10
11

hand you are

ews to the board.

her

8
9

This public

rson County.

to introduce themselves.
Roger Wood.

20

MR. WOOD:

21

MR. JOHNSON: Paul Johnson.

22

MR. SCHERER,

23

MR. HAMMOND:

24

MR. FRAKES:

Bret Frakes.

25

MR. BAILEY:

Tim Bailey.

III:

Matt Scherer.

Darrell Hammond.

Commission

Page 3
1

MR. SCHERER, III:

Okay.

Second item on our

2

agenda is approval of the agenda, and I would ask for

3

our motions to modify the agenda to make the 4th item

4

the 3rd item.

5

can get to the item.

6

COURT REPORTER:

7

little?

8

you.

9

Nobody has any objection; so that we

Can you speak up just a

With all the paper and stuff, I can't hear

MR. S

RER, III:

Okay.

I would invite a

10

motion to modify the agenda to interchange the 3rd

11

and 4th items to speed this along a little bit.

12

MR. JOHNSON:

I'll make that motion.

13

MR. SCHERER, III:

14

MR. WOOD:

15

MR. SCHERER III:

Is there a second?

I'll second.
ring a second vote to

16

modify the agenda to interchange items 3 and 4. Those

17

in favor please say, aye.

18

re was a chorus of ayes.)

19

MR. SCHERER, III:

20

(There were no nays.)

21

MR. SCHERER, III:

22
23

Those opposed, nay.

Okay the agenda is modified

as suggested.
So the next item is text amendment 2011/01 by the

24

Jefferson County Board of County Coromissioners, which

25

requested

text amendment to change several

4
1

articles of

2

districts and location standards for sexually

3

oriented businesses.

4

zoning regul

ions concerning

Do we have a staff report?

5

MR. BUSCHER:

Yes.

Okay.

I'll be brief.

6

staff recommendation is outl

7

that was received as part of your agenda packet.

8

you know,

9

for the Planning Commission to approve the text

in the staff memo

amendments as they are in

11

that was submitted along with the application.

12

So that's essentially -- that concludes

in the resolution

staff

13

presentation, and I would li

14

additional

15

the outside counsel representing the County.

to turn it over for

sentation from Scott Bergthold, who is

16

MS. TICHENOR:

17

MR. BERGTHOLD:

All
Yeah,

ght, Scott, can you hear?
I can hear you just

fine.
MS. TICHENOR:

19
20

Can everybody hear him

(There was a chorus of yeses.)

22

MS. TICHENOR:

24
25

the

back?

21

23

And

onus of our recommendation is to -- is

10

18

The

Okay.

All right.

Scott,

you're on.
MR. BERGTHOLD:

Okay, great.

Good evening

commissioners and members of the public.

I just

5

1

wanted to take a moment to address Item TA2011/01,

2

this concerns an amendment to Jefferson County Zoning

3

Regulations as they pertain to sexually oriented

4

businesses.

5

Essentially, before you, you have a recommendation

6

for text amendments and zoning regulations that

7

would;

8
9

10

11
12

No.1.

Remove the requirement for a sexually

oriented business to obtain a conditional use permit:
No.2.

Specify the parking and off-street loading

requirements for such establishments;
No.3.

Allow sexually oriented businesses by right

13

in the CP-1, CP-2, CP-3, IP-1, and IP-2 districts, as

14

well as the AG District. but only within the

15

commercial and industrial corridor.

16

No.4.

Require adult uses to be

the structures

17

to be at least 1,000 feet from certain parcels that

18

are enumerated in the memorandum and in the draft

19

zoning regulations. and to be 1,000 feet away from

20

any structure or residential structure that is on a

21

zoning parcel that has not been designated, RR. SR,

22

R-1, LL, or V-1.

23

And then last is the provision for non-conforming

24

sexually oriented businesses that is commonly known

25

as amortization provision.
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1

What I'm going to talk to you about tonight

2

primarily is t

3

B under the

rning law, and many of you, I

4

believe, were

esent on April 25th when I made a

5

similar pres

6

Commissioners, and that was regarding the negative

7

secondary ef

8

9

predicate for regulations of Section

ation to the Je

rson County Board of

s of sexually ori

ed businesses.

The Court's have ruled that you can't ban sexually
oriented businesses from a municipality or county,

10

but you can strictly regulate their time, their

11

place, and

12

regulations be

13

manner of their operations.

14

to be discussing,

15

their operation.

16

The predi

ir manner of operation.
re you tonight rea

y go to the

That's what we're going

as far as location of the place of

e, if you can pull up the first slide,

17

Eloise, this slide, this is about

18

secondary ef

19

And the

s of sexually ori

The next slide,

referred to as

negative
ed businesses.
second slide, is

20

the cornerstone of this area of the law.

It's called

21

City of Renton versus Playtime Theatres.

It was also

22

a zoning case where a city adopted a zoning rule very

23

similar to the one that is before

planning

24

commlSSlon tonight.

r to sexually

25

oriented businesses by 1,000 feet from a number of

That is the bu

Page 7

1

sensitive land uses and from

2

concentration of sexually

3

pa

4

other to prevent a
ed businesses in any

of the community.
And there the Supreme Court of the United States

5

upheld the ordinance as Constitutional, and said the

6

First Amendment to the US Constitution doesn't

7

re

8

and do new studies and produce additional evidence in

9

addition to what's already been compiled by

re a city, or in this case a county, to go out

10

juri

11

the county relies on is reasonably believed to be

12

relevant to the problem of the negative secondary

13

ef

14

ctions around the count

, as long as whatever

s that the county is seeking to address.
If you go to the next slide,

it talks about what I

15

mean when I use that term "secondary effects."

16

That's sort of a judicially cre

17

really means four or five

18

ed term, but it

fferent sources of
adverse impact of

ion that talk about

19

t

uses.

20

r

21

ago, weeks ago, with copies of a CD ROM -- actually,

22

at the end of this presentation,

23

copy of that CD ROM with

24
25

s.

First one, obviously, would be land use

Each of you has

formation be provided to
commission, and be made a

en provided some time

I would ask that a

secondary effects
Court for the planning
of the official
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1

minutes for this meeting,

2

background information of the stuff that you've been

3

provided.

4

studies, and these have been done by private planning

5

agencies and consulting firms as well as by planning

6

departments in very large cities like New York City,

7

but also much smaller communities, more like

8

Jefferson County, Kansas; like Hanover County, North

9

Carolina, a more rural county and a smaller

10
11
12
13

cause it's sort of

Many of them are, in fact, land use

jurisdiction than

se other big cities.

No.2 would be crime impact reports.

These are

just crime reports detailing elicit and illegal
ivities that have occurred inside and outside and

14

in the neighborhood surrounding sexually oriented

15

businesses.

16

No.3, j

cial op

ons.

If you were there on

17

April 25th, remember,

s is somewhat of a unique

18

category of evidence for regulations like these.

19

, the Court has found that county planning

20

commissions and city council's and legislature

21

bodies, like Board of Commissioners, can rely on

22

judicial findings of negative secondary ef

23

prior cases.

24

No.4.

25

In

cts in

There are a number of expert reports that

talk about the land use impact as crime reI

ed

9
1

secondary effects of adult bus

2

that you have been provided.
No. 5

3

sses in the material

would be anecdotal data.

This would be

4

something that you would normally -- this is the type

5

of evidence that you would normally hear in a public

6

hearing on a variance request, or something along

7

those lines.

8

in and talk about the impa

9

That's where members of the public corne

ir property.

of the particular use on

And there are a number of these

10

types of hearings that have occurred around the

11

country where people, eit

12

businesses or residents, have corne in and talked

13

about:

14

from the adult establishment.

15

have had with late-night police calls, or blighting

16

problems, or people ur

17

between our houses.

18

be examples of the anecdotal data contained in the

19

record.

20

Well, this is the problem we have with noise
This is the problem we

ting in our alleyways

Differ

things like that would

If you go to the next slide it talks about what

21

dif

22

impacts that the Courts

23

context.

24
25

r citizens or nearby

rent types of secondary effects are, the adverse
talked about in this

The first one, of course, the most obvious, would
be

negative impact on surrounding property.
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1

These would be the

crease use and enjoyment of the

2

properties due to noise, litter, blight, crime

3

reI

ed adverse secondary ef

cts.

4

No.2 would be those individual, personal and

5

property crimes, as well as the public safety risks

6

that is associated with those

7

have a crime event, you really have the opportunity

8

for violence.

9

stealing a stereo out of a dashboard from a vehicle

Someone may

s.

Every time you

robbing your car, or

10

while they're inside a strip club.

They think

11

they're going to be in there

12

or inside adult bookstores, and if someone comes out

13

and finds them in the process of these criminal acts,

14

that obviously can lead to a confrontation.

a couple of hours,

15

There also are a number of adverse noise ef

16

into the surrounding neighborhoods, the Court had

17

described in terms of not only crime, but

18

noise problems that we've discussed.

19

so the

No.3, one of the adverse secondary effects that

20

had been documented

21

streets in and around adult businesses, but also

22

inside the establishment, is the sexual behavior,

23

like those outlined in No. 3 on the slide.

24
25

s

No.4.

parking

s and nearby

There are a number of cases that talk about

drug use and traf

cking in and around adult
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1

businesses.

2

the top of my head, in a nearby city, in Warner

3

Robins, Georgia, which

4

at right now.

5

a drug trafficking ring run through a strip club

6

there

7

another small town, total popul

8

where there was an adult cabaret that all of the

9

police say:

10

One case that comes to mind, just off

not very far from where I'm

lS

There were 23 arrests associated with

Warner Robins.

I had a case in Ohio,
ion of about 7,000,

Well, we get a lot of calls for service

the location.

The county wi

drug task force

11

came in and arrested 26 people and got many

12

convictions for drug-related crimes in that context.

13

No.5 would be litter.

The aesthetic impact of

14

traffic and noise, and blight.

These are also

15

documented by the planning agencies and municipal

16

ng departments that have done studies

11

throughout the last three de

18

studies are from the 1970s, and some of them are from

19

2008, so they range across time and space.

20

involve large cities and small counties, and

21

everything in between, but the thread that runs so

22

true between them are the consensus findings of

23

rse secondary effe

s.

Some of these

They

s.

24

If you would go advance to the next slide, Eloise,

25

s talks about the rationale that's outlined in the
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1

zoning ordinance, as well as in

2

resolution that was adopted at that meeting that many

3

of you attended on April 25th, 2011.

4

licensing

And that is when the Courts look at these

5

ordinances, they want to make sure that these

6

ordinances are not banning adult businesses entirely

7

from a jurisdiction.

8

premise for the regulation is not adverse, you know,

9

to moral opposition, to negative secondary effects,

10

or really adverse statements towards the content of

11

speech, but rather they want to make sure that the

12

focus is on the negative secondary effects.

13

these ordinances put the resolution before you

14

tonight that is -- that is recommended

15

by the planning staff, as well as

16

was adopted in April, on April 25th, made it ve

17

clear that t

18

businesses is that this class or category of

19

establishments, as a category, is associated with a

20

wide variety of adverse secondary effects including

21

all the various types that we previously discussed or

22

laid out on that slide, and we also make a finding in

23

there regarding

24

is a problem that can cause impaired judgement and

25

adverse secondary ef

They want to make sure that the

And

approval
resol

ion that

rationale for regulating these

cohol consumption, that that also

cts.

13

1

Now, some of the regulations that address secondary

2

effects are in that licensing regulation that was

3

adoptEl;d by the Board of; County COllmi ss1 onere on Apri 1

4

25th.

5

zoning text amendment.

6

approach to allow adult businesses to operate within

7

the jurisdictional boundaries of Jefferson County,

8

Kansas, but at the same time to protect the community

Some of the regulations, of course. are in the
So it's really a two-pronged

•

'l>

9
10
11

agai~st

the adverse secondary effects through zoning

and licensing regulations.
You can go to the next slide.

Welve talked how

12

about alcohol and secondary effects.

13

long there.

14

code, but it is a part -- many jurisdictions have

15

provisions that separate adult entertainment

16

establishments from alcohol-serving establishments,

17

and that's one of the regulations that is outlined in

18

your Memo No.4, but this draft text amendment does.

19

It separates -- it puts the 1,000 buffer, not only

20

between adult businesses and sensitive land uses like

21

churches, schools and residences, but also from other

22

sexually oriented businesses and alcohol-serving

23

establishments to prevent that combustible

24

combination of adverse secondary effects.

25

I won't spend

That's a regulation that's in the other

If you go to the next slide it talks about a case

14

1

called Rich7and Bookmart versus Knox County, and this

2

is a regulation in a county in Tennessee, not too far

3

from where I'm at, that also has 1,000 foot rule, and

4

so~e

5

the Jefferson County Board on April 25, as well as

6

the restrictions that are contained in the text

7

amendment to the zoning regulations tonight.

8

F7anigan's Enterprises ;s another case.

9

of the same restrictions that were adopted by

Again, a

2010 case that recognized the existence of adverse

10

secondary effects that are associated with the

11

operation of adult cabarets, including the operation

12

of adult cabarets that allow alcohol, and so there's

13

a documented adverse secondary effect there that is

14

worth noting.

15

this back in 1986', not just saying this in 1976 when

16

they first took up the issue of regulating the zoning

11

of adult uses, but are still saying this in 2010 and

18

2011.

19

That the Courts are not just saying

One of the most recent cases that we were involved

20

with is actually pending in the U.S. Supreme Court

21

now, but it's called Peek-A-Boo Lounge versus Manatee

22

County, F7orida.

23

adopted regulations very similar to the proposed

24

zoning text amendments that are before you tonight

25

and they are very s1milar text regulations.

Their land adopted a code -
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1

If you go to the next slide, it's entitled Daytona

2

Grand versus Daytona Beach.

3

litigated back in 2007 that also goes to the issue of

4

-- it upheld zoning regulations that separated adult

5

cabarets from alcohol serving establishments, saying

6

that it separated those in keeping those away from

7

those types of establishments, as well as protecting

8

residential uses with appropriate buffers is a

9

Constitutional means of regulation.

10

This is a case that we

And then we go to the next case, the additional
en relied upon.

We site cases from

11

cases that have

12

the

13

from 1972 to 1981 to 2000, that really layout the

14

secondary e

15

have adult bus

16

community providing that the county is large enough,

17

and in this case Jefferson County is certainly large

18

enough, but you can control where they are located to

19

address their secondary effects and to prevent their

20

impact of those secondary ef

21

as much as possible, consist

22

Constitution, and this predicate is part of t

23

reason that you are allowed to do that, because the

24

Courts have found that uses are associated with

25

adverse effects.

us

Supreme Court that basically stand, again, and

s rationale.

And that is you have to

sses somewhere allowed in the

cts on other land uses
with the
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1

If you go to the next slide,

one that starts

2

with "Additional

3

6 and 7.

4

adult uses from negative secondary effects.

5

of Grand Rapids,

6

preventing adult businesses from being -- preventing

7

as of right what this text amendment would do.

8

are preventing as of right

9

it's an objective standard, but

10
11

Many of these cases have rules buffering
The City

example, has a buffer regulation

They

certain locations, so
the same time they

are separated either way they are allowed as of
ght, they are required to be a minimum distance to

12

provide a buf

13

that was the case

14

County case.

15

es Continued," and it goes 4, 5,

In

r against the secondary ef

cts, and

the Grand Rapids case, the Knox

ct, I think many of you are aware that the

16

State of Kansas Legislature was conside

ng the

17

statute, it didn't pass thus

18

Legislature, I think it's possibly dead for this

19

year, but it would have prevented adult businesses

20

from locating within a -- new adult bus

21

locating within 1,000 feet of another enumerated land

22

uses.

23

does have a rule like that, that's just like Missouri

24

does.

25

statewide level that protects sensitive land uses

r because the

sses from

Well, the State of Tennessee, where I live,

Tennessee has a rule like that at the

Page 17
the adverse secondary ef

1

cts, and it's quite

2

common unless you have a very very small

3

j

4

adopted in the objective measures to preventing

5

secondary effects.

handout, and the next slide in the power point

8
9

sentation, it's entitled,

"Some Secondary Ef

cts

Evidence in Legislative Record," and these studies
from land use impa

10

y go from like I

11

to private impact studies,

said, Phoenix, Arizona to smaller

ties like Garden Grove, California and more rural

12
13

ion, to see these 1,000 foot rule buffers

Now, if you go to the bottom of Page 6 on your

6

7

sdi

areas around the country.

14

things to remember is

t when, for example, New York adopted their

15

adverse impact study, and

y adopted new zoning

16

regulations and amortized

-existing non-perfo

17

uses that required them to move in a period of time

18

to conform to new zoning

19

in a study, a very detailed study, the adverse

20

ef

21

ng

lations, they documented

s on surrounding properties.
But some people have argued that, well:

That's a

22

big city, how can can you claim that that applies to

23

a small community or a

24

cases around the country have dealt with this.

25

county.

And a number of

One of them in particular is a case called LLEH
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1

versus Wichita County, Texas, and in that case the US

2

Court of Appeals for the 5th Circuit said that cit

3

can rely on urban studies, counties can rely on urban

4

studies, even if they are not a primarily urban

5

j

6

prevent are the types of secondary effects that have

7

been seen in these urban locations.

8

reversed a trial court ruling that had said, well:

9

It's not appropria

sdiction, because what they are seeking to

So they actually

to rely on, you know, rural

ings, you know, rural settings relying on studies

10

s

11

as done in urban areas.

12

is, the Court says in

13

s

But

problem with that

, there's another case

led Spencer County Plan Commission versus Plaza

14

Group Properties that involved a rural county in

15

Indiana relying upon these studies.

16

said:

17

rural communities are trying to avoid are the adverse

18

secondary effects that have been documented in

19

ci

20

They basically

Look, that's what many people who live in

rger

es.
Another part of

argument that is flawed that

21

says you can't rely on these studies is the way that

22

these adult businesses are operated from jurisdiction

23

to jurisdiction to ju

24

same.

25

Memphis, but you can come to Chattanooga, Tennessee

sdiction is oftentimes the

You have big cities like Los Angeles, and
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1

or you can come to a rural county in Illinois and

2

find that the way the adult club is operated is the

3

same in those jurisdictions and the activities that

4

go on in and around those establishments are similar.

5

The other thing is if you go back to -- remember we

6

talked in the beginning, the cornerstone of this area

7

of law is the City of Renton case.

8

arguments -

9

made by the adult theatres that sought to open in

Well, one of the

one of the essential arguments that was

10

Renton, Washington, which is a small suburb community

11

of Seattle.

12

30,000 people.

13

1/20th of the size of Seattle as far as population,

14

so the City of Renton had a population of about 5% of

15

what Seattle's population was, and the Federal Court

16

of Appeals said:

17

Seattle, but Seattle is a really different city than

18

Renton, and they didn't have evidence to prove for

19

these types of regulations in their type of

20

geographic location.

21

I think at the time there was about
It was like 1/10th of the size, or

Look, they rely on this stuff from

The US Supreme Court reversed that determination

22

and said that was inappropriate to apply such a high

23

standard of proof.

24

you got to be on all fours,

25

type of arguments

Essentially you got to have
so to speak, with the

or the type of studies that
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1

you're relying upon.

2

just like that jurisdiction, geographically, and

3

population wise.

4

and upheld the Renton ordinance.

5

Your jurisdiction had to be

The Court rejected that proposition

If you Turn over to the top of Page 7 in your
ion materials,

the nine pages,

6

pres

top of

7

Page 7 continues with some negative secondary effect

8

evidence from Memphis and from Manatee County,

9

Flori

Other counties around the country, Manatee

10

County, Hillsborough County, some of these areas are

11

out in counties and not in the big cities within

12

those jurisdictions.

13

County is where Tampa is, but they documented

14

negative secondary effects occurring in or around

15

adult

16

in

17

outs

18

For example, Hillsborough

rets that were not downtown,

y were not

city center, they were more suburbia areas
of the Court's urban juri

ion.

If you turn to the next slide, which is called

19

Findings, here's what's impo

20

about the issue of expert findings.

21

going on around the country, we're involved in many

22

of

23

the experts come in and do is they say, well:

24

know we did this really complic

25

showed that the strip club doesn't

, where the industry hires

to know
There are cases

s, and what
You

ed analysis that
any more
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1

calls for police service than a biker bar down the

2

road, or an under 21 night spot, or a regular tavern.

3

And a lot of these studies don't compare.

4

you might have a -- compare hotel rooms that have -

5

hotel establishments that have a bar inside of it,

6

and the hotel might have 800 sleeping rooms and be

7

packed solid for spring break in Daytona Beach,

8

Florida, and they're comparing that to a 4,000 square

9

foot adult

10

You know,

ertainment establishment a mile down

the road.

11

There's a lot of problems with a number of these

12

critics, but the fundamental premise is you have to

13

prove local government, and this is what the

14

plaintiff's would argue, you have to prove that the

15

adult businesses are worse than all the other

16

establishments in town, or they are worse than a

17

similarly situated bar, and if you can't do that, you

18

can't prove that there's an adverse secondary effect

19

where it's regul

20

ed.

Courts, overall, have rejected this argument.

21

It doesn't make sense to say that there are adverse

22

secondary effects associ

23

establishments, not only adult establishments, but

24

stadiums, and under 21

25

that there's no regulation or no justification for

ed with different kinds of

ght spots, and biker bars,
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1

regulating adult establishments, because you have

2

other places in the community that also merit

3

regulation.

4

regulations are there merely to address the secondary

5

effects of sexually oriented businesses, that's a

6

valid type of regulation.

7

corne along and looked at this, the real

8

criminologists, they've looked at these studies, and

9

they say:

The Court has said as long as these

And the experts who have

Look, even though cities may not need to

10

have empirical proof and the Supreme Court has

11

rejected the idea that local governments and counties

12

have to have empirical proof to justify the

13

regulation of adult businesses, there is empirical

14

proof out there, and here's studies that show that.

15

Here's why the plaintiff's are flawed.

16

examples they give is that a lot of these studies

17

from the industry use calls for police service and

18

the types of adverse secondary effects that you

19

uncover for adult businesses are not always revealed

20

through 911 calls.

21

those types of public indecencies, vice crimes.

22

Those are uncovered through very intensive, you know,

23

undercover operations and most of those criminal

24

activities do not result in 911 calls, and are not

25

discovered through calls for police services.

One of the

Prostitution, drug activity,

So
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1

that's kind of one of the examples.

2

No.2,

fferson county has a -- the first thing -

3

actually, No. 1 on the expe

4

is that the secondary effects findings that local

5

governments have made are robust, because it's been

6

confirmed in a wide variety of data sources over a

7

long period of t

8

criminologi

9

corroborating empirical evidence.

10

No.2.

findings slide, though,

There's a relevant

theory that supports it and there's

The county has a substantial government

11

interest in regulating adult businesses to prevent

12

their secondary effects, and that is independent of

13

any kind of comparison between adult and non-adult

14

businesses.

15

No.3.

Industry studies often violate

16

methodological rules.

17

service.

18

case,

19

in looking at that type of information.

20

I talks about the calls

The Daytona Grand case and the Flanigan

those are all cases that talk about the flaws

And No.
sses,

4 is all subclasses of sexually oriented

21

bus

including retail-only adult bookstores

22

have secondary effects.

23

one of the multiple categories of sexually oriented

24

businesses.

25

towards one subcategory of adult businesses, but in

You know, adult cabarets is

This regulation is not directed even
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1

, the evidence before you has

text of the

2

zoning or regulations that are proposed for amendment

3

to Jefferson County Zoning Rights make it clear that

4

re is a future looking document to look into the

5

future and decide how does the county want to be

6

pro-active to regulate all categories of adult uses.

7

Whether it's sexual device shops or adult bookstores,

8

or adult motion picture theaters, adult cabarets, all

9

those different types of establishments that fall

10

within the canopy of sexually oriented businesses are

11

addressed comprehensively in this

12

regulation along with -- as well as in the life

13

ordinance or resolution of adoption in April.

14

fted zoning

If you go to the next slide on Page 8, there's a

15

number of cases, I'm not going to go through all

16

these, but Page 8 of your handout which is the next

17

two slides in the power point presentation really

18

addresses a number of cases from around the country

19

that reject the heavy burden that the industry wants

20

to put on local governments, that they have to have

21

this absolutely foolproof scientific analysis with

22

municipal regression studies to prove beyond a shadow

23

of a doubt that adult businesses are worse than

24

whatever adult businesses decide to compare

25

themselves to.
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1

The Courts have consistently rejected that as being

2

inconsis

with the 1

1 standard which is very

3

differential to local governments.

4

governments rely on some evidence that is reasonably

5

believed to be relevant to the problem that they are

6

legitimately addressing, then the Courts have

7

consistently, especially

8

given the evidence to local government's policy.

9

fact, the last case on

As long as local

US Supreme Court, has
In

s issue that reached the US

10

Supreme Court, the Supreme Court, the controlling

11

opinion,

12

be in the business of second guessing city planner's

13

determinations about the regulations that will best

14

serve their community.

15

fically says that the Court should not

So they specifically talked about planning agencies

16

and said:

17

Courts to be second guessing, you know, local zoning

18

decisions, like the one

19

Legislat

20

It's generally not the business of the

's embodi

in the

proposal that is before you tonight.

And if you turn to Page 9, which is

last slide

21

in the presentation, this is just the Voluminous

22

Secondary Ef

23

made part of the official record and the minutes for

24

this public meeting.

25

questions.

cts Material, including the CD ROM, are

And with that, I am open to

I know that took a little while, but I
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1

and I know many of you have heard that before, but

2

purpose of making this presentation is for the

3

bene

t of the public that maybe wasn't there on

4

April 25th, as well as those members of the planning

5

commission that maybe couldn't make it,

6

the fact finder data and sort of the homework that's

7

been done at the staff level and the planning

8

commission level as well as previously by the Board

9

of Commissioners back in April to make sure these

to summarize

10

regulations are properly drafted and

11

the negative secondary effects of sexually oriented

12

businesses.

13
14

And with that,

rected towards

I'll take any questions that anyone

may have.

15

MR. SCHERER,

III:

Before we

ertain

16

questions, there's a couple of things I neglected to

17

do.
First of

18

1, if anybody came in and needs a copy

19

of

20

ordinance is on the table outside.

21

ordinance, or the proposed amendments, the

Second,

I neglected to ask commission members if

22

they've had ex parte communication regarding this

23

case, or a conflict of interest.

24

at this moment.

25

MR. HAMMOND:

So I'd like to ask

I've had ex parte communications

27

1

with both sides, but it will not affect my vote.

2

MR. SCHERER. III:

3

MR. SNYDER:

Thank you.

Okay.

What did the ex parte

4

communications have to entail; what was the

5

conversation; who was it with; what date; what was

6

the conversation?
COURT REPORTER:

7
8

me, s; r?

9
10

Can you state your name for

MR SNYDER:

Zach, Z-A-C-H, Snyder,

S-N-Y-O-E .. R.
MS. TICHENOR:

11

If people have questions, they

12

need to come up and state their name and go to the

13

podium.

14

MR. HAMMOND:

There has been numerous ex parte

15

communications.

16

immediately in that area, so l've had a number of

17

contacts and l've had indirect ex parte

1B

communi catl ons wi th yoursel f when. you had been at the

19

Rural Water District Board.

20

I live directly in that -

MR. SCHERER, III:

I would like to point out

21

that this is a public hearing, and we would like

22

questions that are asked to the board, that you would

23

come up to the podium so that everybody can hear.

24

The mic is live at the podium.

25

signup sheet at the podium. if you would sign it as

We've also got a
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1
2

3

4
5

you rna

comments as well.

Do members of the commission have questions
staff or for counsel?
MR. JOHNSON:
What speci

I have two or.three.

c data on crime impact reports and

6

other secondary impacts have you collected on the

7

Paradise Saloon in Douglas County?

8
9
10

r

MR. BERGTHOLD:

Is there a question?

Eloise, you might be able to help us out.
connection

My

I think we are on speaker phone, right?

11

MR. BUSCHER:

Yes.

12

MR. BERGTHOLD:

If you could repeat who the

13

questioner is and what the question is close to the

14

microphone, if there's any direct questions of me.

15

don't know if that question was directed at me, but I

16

heard something about secondary effects, and I kind

17

of assumed it was.

18

the questioner and the nature of the question, I'll

19

try to address it.

20
21
22

If they could state

MR. JOHNSON:

This is

Johnson, one of the members of the planning
commission.

23

MR. BERGTHOLD:

24

MR. JOHNSON:

25

Can you hear me now?

name of

Okay.
My question was, what specific

crime impact reports, data and other secondary

I
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1

effects have you collected or compiled on the

2

Paradise Saloon in Douglas County?
MR. BERGTHOLD:

3

4

Paradise Saloon in Douglas

County?

5

MR. JOHNSON:

Right.

6

MR. BERGTHOLD:

I don't think there's been any

7

study undertaken with regard to Douglas County,

8

Kansas, or any pa

9

establishment.

10

icular -- particular

MR. JOHNSON:

This is comparing

I'm trying

11

to compare apples to apples here in terms of the

12

operation of that facility as to what may happen in

13

Jef

14

something to consider.

rson County.

I thought it would be at least

15

And obviously, not being an attorney, can you

16

direct me to where, either in the commissioner's

17

resolution, or in t

18

looking at tonight that eliminates or negates the

19

serving of

20
21

planning documents we're

cohol in sexually oriented businesses?

MR. BERGTHOLD:

Okay.

What do you mena by

negates; what do you mean by that?

22

MR. JOHNSON:

23

MR. BERGTHOLD:

Well, or prohibits it.
Well, like I said, it's not -

24

it's in the Resolution 2011-10, which was adopted by

25

the board on the 25th of

il of this year, and
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1

specifically that -- let me pull it up for you.

2

is

3

section of Resolution 2011-10, because it is section

4

8 -- 17.

5
6
7

That

-- I'm going to try to give you the specific

17, subsection

MR. JOHNSON:

Not to interrupt, but we don't

have that particular
MR. BERGTHOLD:

Yeah.

Section 17(d) of

8

Resolution 2011-10.

9

before the planning commission, that's just something

10

-- a piece of legislation that was already adopted by

11

the Board of County Commissioners on April 25th.

12
13
14

But I don't think -- that's not

MR. SCHERER, III:

And the

and the planning

commissioners do not have that in front of them.
MR. BERGTHOLD:

That is correct.

I mean, they

15

have access to it, but it's not part of the proposal

16

that's before you tonight, in item No.4, would be a

17

2011/01.

18

MR. SCHERER, III:

19

have it in front of us either,

20

MR. BERGTHOLD:

And we don't physically
so-

I can read it to you.

21

Section 17(d) of Resolution 2011 -- Resolution

22

2011-10.

23

consume alcoholic beverage on the premises of

24

asexually oriented business."

25

in the zoning regulations that is

It's

It says, "No person shall possess, use or

There is a provision
fore you tonight,
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1

and the -- this is under Page 8 of the document that

2

you have.

3

Oriented Businesses'.

4

and that's

5

oriented businesses of 1,000 feet,

6

license to sell alcohol at the premises. So there is

7

a piece relative to alcohol, it is in the text 

8

proposed text regulation or text amendment there

9

before you tonight, it's just not the one that is the

It's in Section 4, Location of Sexually
And then if you look at 4(b)1,

buffer requirement from other sexually

10

coalition that you were re

11

your question.

12

rencing in the onset of

Did that answer your question?

MR. JOHNSON:

Ye

I just didn't see it when

13

I was looki

14

know that it's listed in another pa

15

materials.

16
17

or by a business

through

MR. BERGTHOLD:

materials.

Sure.

Sure.

It's helpful to
of the

Yeah, that's a

good question.

18

MR. JOHNSON:

last question I have is -

19

and this comes from one of the

20

from the planning staff.

21

to allow a non-conforming sexually oriented business

22

to ope

23

before having to relocate with possible extension of

24

time due to demonstrat

25

It says,

recommendations
that we're going

at a non-conforming site for one year

MR. BERGTHOLD:

financial hardship.
Uh-huh.
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MR. JOHNSON:

1

Is Jefferson County -- I mean,

2

is

re potentially non-conforming sexually ori

3

bus

sses in this county?

4

MR.

HOLD:

ed

Well, that's a provision

5

that's a provision in there that says:

6

bus

7

lawfully existing under prior law, prior to the

8

adoption of this regulation,

9

know, quite honestly going to be a de

If there is a

ss that is found to meet those requi

and that's

s as

ly, you
sion t

is

10

made not by any of us, but made by the Courts,

11

because obviously if there's litigation t

12

ongoing in the Federal Court that they are handling

13

for Jef

14

appli

15

and no doubt they will be making claims about that

16

and maybe not, you know, who knows where

17

liti

tion will go, but that's re

18

liti

tion issue and because it's ongoing litigation

19

with

20

rson County,

t is

that was brought by t o n e

earlier this year,

county and the Court

it was deni

CUP,

ly related to a

ght now,

ly think this is the best venue

I don't

address that,

21

and even if it were a venue my comme

22

not p

23

final determination of that question, if it arises in

24

the litigation, it would likely be made by the Court,

25

so-

icularly instructive simply

on that are
e of the
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MR. JOHNSON:

So can you draw a fine line

2

between video rental businesses in Jefferson County

3

that would have R, potentially, x-rated films

4

available; do they fall under a sexually oriented

5

business?

6

MR. BERGTHOL:

Okay.

You said something about

7

the City of Renton, R-E-N-T-O-N, and if I understand

8

your question, are you saying, can you draw a line

9

between what was at issue in the Renton case -

10

MR. JOHNSON:

II

MR. BERGTHOLD:

12

sell x-rated films?

13

MR. JOHNSON:

No, it was -
- and Jefferson County that

ah, or a video rental store,

14

you know, grocery mart that has movies that's

15

available for r

16

is sexually oriented and what isn't?

17

ala

MR. BERGTHOLD:

You Can draw a line as to what

Well, there's no line drawing

18

in this ordinance between, you know, per se about

19

sexually oriented versus not sexually oriented, but

20

there is a relatively

21

pretty bright line rule, that if you look at it in

22

well, actually, Subsection 3 on definitions, there

23

are - the definitions that are used for adult book

24

stores and their context comes straight from the

25

Kansas statutes.

So the

ear line, I think it's a

as statutes define adult
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1

book stores, they give a clear indication of what

2

qualifies as an adult book store.

3

have been upheld before in Courts, in di

4

Courts around the country.

5

ordinance does really, as

6

things, it primarily po

7

that the Kansas Legisla

8

MR. JOHNSON:

9

MR. BERGTHOLD:

10
11
12
13

14

rent

So what the county's
as the de
s to the State

tional
atutes

has already adopted.

Thank you.
Sure.

MR. SCHERER, III:
commission?

Those definitions

Other questions from the

I see none.

We will now have a comment from those who are
supportive of the proposed regulation.
Again, if you would sta

your name and address

15

when you come to the podium and write your name down

16

at the signup sheet at the podium when you do so.

17

This could be fairly short.

18

we'll ask for comments in opposition of the

19

proposal?

20

MR. SNYDER:

Good evening.

My name is Zach

21

Snyder, and I think everybody here tonight needs to

22

understand a few things.

23

we live

24

Kansas, and I operate one of those establishments in

25

Douglas County.

And I don't know what State

, but I believe we live in the State of

And there's many throughout the
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1

S

2

was very important earlier, which is, they have

3

considered legislation now in the State of Kansas

4

going on three years, and it hasn't been adopted.

5

The same gentleman who is speaking to you guys this

6

evening is the same gentleman pushing this

7

legis

8
9

of Kansas.

And I think something was said that

tion.

I think you need to know that people in this county
and in this country, it's built on freedoms and

10

choices.

And people should have the right and

11

opportunity and the choice, if they choose to do so,

12

to participate in such a type of establishment.

13

S

14

voted not to bring this above the line because

15

multiple senators thought it was an intrusion upon

16

people's personal property rights, and they didn't

17

like

te of Kansas, even as most recently as this year,

fact,

also, that

cohol was included in

18

s very same bill.

19

ghborhood bar and grill and get a beer, but you

20

21

T h a t ' s okay to go down to a

can't at a sexually oriented business.
I would also like to add the fact that in the time

22

Paradise Saloon has .been

23

never had a single liquor violation.

24
25

ka, same thing.
thing.

re,

since 1991, it has
Baby Dolls

Club Orleans in Topeka,

Mustangs in Junction

ty,

same

same thing.

So
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1

what are we listening to here?

2

is information that has absolutely nothing to do with

3

this state.

4

Because what you have

You have decreased property value.

I

nd it ironic that we're in the process of gathering

5

data as we speak, and in the past five years in

6

Douglas County, around all four adult entertainment

7

_ establishments, the property values have increased,

8

not decreased.

9

locally; show me; give me the evidence?

10
11
12

I sure don't see it.

Where is it

So I would ask each one of you to truly think about
it and look for yourselves.
This is a similar board that adopted a regulation

13

in March of 2009 that required a conditional use

14

permit.

15

what's going on here, which is our

16

stake.

17

really need to truly understand what we're doing

18

here, and it has to do with people's personal rights

19

and people's freedoms and freedom of choice.

20

choose not to engage in such an activity, fine.

21

I think people in the county need to realize
ghts are at

What's next; alcohol, cigarettes?

People

If you

But I run a respectful, lawful business, as does a

22

lot of other Kansas establishments, hence why the

23

Kansas

24

adopted such legislation, because they feel in a

25

similar manner, even as recent as this year.

islature the past three years have not
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1

So I would ask each of you to look and truly know

2

and understand what it is you're doing before you

3

adopt such regul

4

people in the county truly understand what you're

5

doing, because back in March of 2009 you adopted

6

something that said you had to get a conditional use

7

ions, and look and see if the

rmit contingent upon.

Now what

8

done, has said, nope:

9

but not originally where I located.

10

I think you

county has

We allow them in other places,

to think about what it is you're

11

doing, because now it's a use by right.

12

required a conditional use permit.

13

Is that the county conceding saying, hey:

14

wrong here?

15

of the board?

16

Before you

So what it is?
We were

You know, what really is the intent here
If a place is a nuisance, there's

ready laws on the books in the S

te of Kansas on

17

prostitution.

18

from the State of Kansas of cases of adult

19

entertainment est

20

prostitution, because I believe if it was a sweeping

21

ring of information, I believe you'd see it.

Show all the reco

ishments that have these rings of

22

I believe the information would

23

your fingertips where you could gr

24

not.

25

just like any

Why is that?

and produce them

Why is it not?

able to be at
it, but it's
Probably because

r business, people can run
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respectful establishments, and they do not need

2

government intrusion upon their personal rights.

3

So I would ask each of you to truly think about and

4

look at what it is you're doing tonight and not just

5

indulge upon this study or t

6

the matter is, we live in Kansas, they have

7

considered us now for three years in the State of

8

Kansas and haven't adopted it for a reason.

9

same lawyer that is telling you to adopt this, is the

t study.

The

ct of

And the

10

same one that's been pushing it on the state level.

11

So please look at what it is you're doing before

12

you enact a regulation that you don't truly know all

13

the effects of.

Thank you.

14

MR. SCHERER, III:

15

in opposition to the proposal?

16

Is there any other comment

Are there further questions from members of the

17

commission?

18

there further comments from the public?

19

Anyone?

The staff?

The attorney?

Hearing none at all, the public comment

the

20

public hea

21

concluded, and our deliberations now can ensue.

22
23

Are

portion of this consideration has been

It's really unusual for me to be the only one
talking.

24

(Laughter)

25

MR. WOOD:

Which you do a good job.
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MR. SCHERER. III:

1

2

Does anyone wish to offer a

motion?

3

Does anybody else want to be chair?

4

(Laughter)

5

Gotta take some sort of action, however.

6

MR. BERGTHOLD:

7

there a question before you?

MR. SCHERER, III:

B

9

I'm sorry. Mr. Chairman, was

No,

th~re

is not at this

point.

10

MR. BERGTHOLD:

Okay.

I think there 1s a

11

comment that ;s appropriate.

12

this case is being litigated in the Courts, and I'm

13

not going to direct my comments towards any

14

particular individual or comment or question, but I

15

think it bears repeating that right now it seems a

16

little strange for me to hear challenges to this

17

ordinance that removes sexually oriented businesses

18

from the conditional use permitting process. which is

19

the way it is right now.

20

may not have been privy to reading the lawsuit

21

itself. but the lawsuit challenges as

22

Unconstitutional to committing the conditional use

23

permitting process as applies to sexually oriented

24

businesses.

25

amendment to the zoning regulations removes the

You know, obviously

And if you recall. and you

So this draft regulation amended this
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1

requirement that

2

lawsuit.

3

lS

being complained of in the

So I'm a little befuddled as to why there would be

4

opposition to the ordinance that removes the

5

requirement that is being challenged in Court, while

6

at the same time basically adopting a more objective

7

standard.

8

I also think it bears noting that it is true that

9

the Kansas Legislature has looked at a regulation at

10

least part of which deals with this here in the

11

context of locating new adult businesses within 1,000

12

foot rule away from churches, schools, and homes.

13

understanding, and of course it's purely, you know,

14

newspaper reports and comments from other

15

individuals, which you guys can read as well as I do

16

on the Legislature, is that the Legislature, by

17

large, was in favor of the new 1,000 foot rule which

18

mirrors what is in this drafted zoning regulations.

19

That was not, as I understand it, in any way, the

20

sticking point for that legislation not going

21

through.

22

My

The real reason that -- as far as I read the

23

reports, and anybody can come to their own conclusion

24

from reading the Kansas City Star or the Topeka

25

Journal or whatever, but really the reason why this
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was not passed by the Legislature was the number of

2

people in the

3

a local issue and that local planning commission and

4

local boards are most appropriate -- the most

5

appropriate bodies to deal with the location of

6

sexually oriented businesses.

7

gislature in Topeka s

They basically trusted people in

d that this is

fferson County,

8

or Johnson County, for that matter, which is

9

obviously a much larger different jurisdiction when

10

making the decisions about whether the buffer should

11

be placed by 500 feet or 750 or 1,500 like larger

12

more rural counties might support.

13

So the real reason was the bill was perceived as an

14

intrusion on local control, and basically the

15

Legislature said:

16

the authority to adopt these regulations if they

17

chose -- if they choose to do so.

18

was part of it.

19

Counties and cities in Kansas have

And then one other question.

So I think that

There's a document in

20

your record about secondary effects in Kansas, and of

21

course, this regulation doesn't ban alcohol, that's

22

already been adopted by

23

Commissioners.

24

new adult establishments.

25

Dodgers Bar and Grill versus Johnson County Board of

Jefferson County Board of

This document supports a buf

r for

Here's what the Johnson's
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County Commissioner's case said from Kansas, and I'm

2

quoting directly from

3

materials, by the way.

4

opinion, this is in your
It says,

"The defendant

strict attorney with input from the Board's counsel

5

worked to draft a code regulating nude clubs.

6

police department and the district attorney gathered

7
8
9
10

formation about the pI

ntiffs' club and found

dents of assault, drug use, drug sales, and other
elicit activities.

Their investigation also revealed

re was considerable i

imate physical cont

11

between nude or mostly nude dancers and club

12

which could not be regulated effectively by existing

13

stutes on prostitution or lewd and lascivious

14

behavior."

15

from Kansas, it's the type of information that bodies

16

can rely upon in adopting these types of regul

17

rons,

So this is about a particular case, it's

ions.

And there the Court upheld the regulation that was

18

founded in part on evidence of elicit behavior of

19

drug problems that were not adequately addressed by

20

the pre-existing criminal statutes on the books.

21

the bottom line was, you know, this is a local issue

22

that local governments and board of county

23

commissioners, by

24

commissions can recommend.

25

planning commission tonight really is the main -- is

But

ens ion of course, planning
All that's be

re the
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1

a zoning regulation like those that have been upheld

2

by the Court and specifically in Jef

3

takes away the conditional use permitting process

4

that the plaintiff in the Federal lawsuit is

5

challenging.

6

number of the concerns that were

7

current zoning regulations in Jefferson County.

So

son County

that sense, it should satisfy a
sed against the

8

So that -- I think those were appropriate comments

9

what was stated, and 1111 turn it back over to the

10

Chair.

11

MR. SNYDER:

12

MR. SCHERER, III:

13

Mr. SNYDER:

14
15

16

I

I

have a question to that.

have a

MR. SCHERER, III:

The public portion has been

closed for the hearing.
MR. SNYDER:

18

MR. SCHERER, III:

20

stion in response to

that.

17

19

Thank you.

counsel.

Then why was he allowed to speak?
He is our staff and

Do we have

MR. JOHNSON:

I move that the Jef

son County

21

Planning Staff be authorized to appear before the

22

Board of County Commissioners of Jefferson County to

23

report the following as the recommendation of the

24

Jefferson County Planning Commission:

25

With respect to text amendment TA2011/01, an
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1

application by

2

Commissioners of 300 Jefferson, Oskaloosa, KS,

3

requesting text amendment changes to several articles

4

of the Jefferson County Zoning Regulations concerning

5

districts and location standards for sexually

6

oriented businesses;

7

recommends approval of

8

resolution presented

9

2011, meeting.

f

rson County Board of County

planning commission
text amendments in the
re tonight at the May 17th,

10

MR. SCHERER, III:

11

MR. WOOD:

12

MR. SCHERER, III:

13

66066

Do I hear a second?

I'll second.
Discussion?

If there's no

discussion, we'll call a vote.

14

All those in favor of the motion to recommend

15

approval of the text amendment as presented, please

16

say aye.

17

(A chorus of ayes.)

18

MR. SCHERER, III:

19

Those opposed, please say

nay.

20

(There were no nays.)

21

MR. SCHERER, III:

22
23
24
25

The motion carries.

That concludes Agenda Item No. 2 or 3, or whatever
we call it.
(Thereupon, the proceeding concluded.)
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5
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6

of

7

Kansas, do herby certify that as such Official

8

Reporter, I was present at and

9

shorthand the above and foregoing proceedings.

10
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rted in machine

I further certify that a transcript of my shorthand

11

notes was typed and that the foregoing transcript,

12

(consisting of 45 pages) is a true and correct

13

transcript of my notes in said case to the best of my

14

knowl
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15
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